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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA), Docket No. PITT 79-91-P
PETI TI ONER A.C. No. 36-00841-03010F
V. Nanty G o No. 31 Mne
BETHLEHEM M NES CORPORATI ON,
RESPONDENT
DEC!I SI ON

Appear ances: Sidney Sal kin, Esq., Ofice of the Solicitor, US.
Department of Labor, for Petitioner T. W Ehrke
Esq., Senior Industrial Relations Attorney,
Bet hl ehem M nes Cor porati on, Bethl ehem Pennsyl vani a,
for Respondent

Bef or e: Judge Lasher
I. Procedural Background

Thi s proceeding ari ses under section 110(a) of the Federa
M ne Safety and Health Act of 1977, 30 U S.C 0[1820(a),
hereinafter "the Act."

On January 9, 1979, Petitioner filed its petition for
assessnment of civil penalty. Respondent answered on February 16,
1979. The formal hearing on the nerits was held in Ebensburg,
Pennsyl vani a, on August 15, 1979, at which both parties were
represented by counsel

I1. Violations Charged

In a citation issued by MSHA on June 26, 1978, the
Respondent is charged with a violation of 30 CF. R 075. 200,
nonconpl i ance with an approved roof-control plan. The condition
or practice described in the citation alleges that the
roof -control plan was not being conpletely complied with in the 4
Right, 5 Cross (021) section as provided in Drawing No. 1
contained in the roof-control plan. The citation further alleges
that temporary support Nos. B, E, F, G and |, were not installed
inthe pillar split between the No. 3 and No. 4 entries 40 feet
i nby spad No. 7441 after mning was conpleted and before a
roof -bol ti ng machi ne began installing pernmanent supports. The
citation indicates that the violation was reveal ed during an
investigation into a roof fall accident which resulted in a
fatality.



~1266
I11. Statenment of the |ssues

1. \Whether the conditions or practices described in the
citation violated mandatory health or safety standards, and, if
so, the amount of the penalty which should be assessed based on
the criteria set forth in section 110(i) of the Act.

2. \Wet her negligence on the part of Respondent was
involved in the alleged violation, and, if so, the degree
t her eof .

3. \Whether a causal relationship exists between (a) any
violation found to have occurred or (b) any act of negligence
attributable to Respondent found to have occurred and the roof
fall which resulted in the death of Ken Vivis, a roof bolter who
was crushed to death when the roof fell

I'V. Findings of Fact with Respect to the Three General Criteria

The factors of (1) size of business, (2) history of previous
viol ations, and (3) effect on Respondent's ability to continue in
busi ness |l end thenselves to prelimnary findings of fact.

1. Size of Business

The parties stipulated that the Nancy Go No. 31 Mne
produces 216,861 tons of coal per year and that Bethlehem M ne's
total annual production of coal is in excess of 8 mllion tons.
The parties stipulated, and | find that this is a |arge coal nne
operator.

2. History of Previous Violations

The conputerized history of previous violations introduced
at the hearing indicates that Respondent, during the 2-year
peri od preceding the conm ssion of the alleged violation
conmitted approximately 268 violations. | find that this is not
an unusual nunber of prior violations for a | arge operator and
that this statutory factor affords no basis for either increasing
or decreasing the amount of any appropriate penalty should a
violation be found to have been established.

3. FEffect on the Qperator's Ability to Continue in Business

The parties stipulated, and I find, that any penalty inposed
in this proceeding will not adversely affect Respondent's ability
to continue in business (Tr. 5).

V. Findings of Fact with Respect to Liability And The Three
Specific Criteria

The Respondent acted in good faith in attenpting to achi eve
rapi d abatement of the conditions resulting in the issuance of
the order of withdrawal involved herein. Thus, the occurrence of
the viol ation charged and the
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factors of negligence and seriousness remain for consideration
and are the focus of the findings which follow

1. A roof-fall accident occurred at Bethl ehem M nes
Corporation's Nanty Ao No. 31 Mne at about 7 p.m on Thursday,
June 22, 1978, in the No. 22 room between the Nos. 3 and 4
entries of the 4 Right, off the 5 Cross, in the 0-21 section
which resulted in the death of Kenneth R Vivis, a roof-bolter
oper at or.

2. WMBHA was notified shortly thereafter and an
i nvestigation began that evening (June 22, 1978).

3. The area of the mne involved in the acci dent was known
by the operator to have bad roof along the right rib.

4. Vivis was infornmed of the condition of the roof.

5. Vivis had 39 nonths' mning experience, 9 nonths of
whi ch he was a roof-bolter operator.

6. Vivis knocked out two tenporary roof supports
i mediately prior to the fatal accident.

7. The approved roof-control plan for the No. 22 room
required at |east 12 posts.

8. There were less than 12 set at the tinme of the accident.
9. The circunstances of the accident are as foll ows:

On Thursday, June 22, 1978, at approximately 4 p.m, the 4
Right off 5 Cross, 0-21 section crew, under the supervision of
WIlliamJ. Zanboni, |lead foreman, entered the mne via portal bus
and traveled to the working section arriving there at
approxi mately 4:35 p.m Zanboni made an exam nation of the
wor ki ng pl aces after which he instructed Thomas R Yahner
conti nuous-m ner operator, to conplete the mning in the No. 22
room The room was being devel oped by splitting the pillars
perpendi cul ar to the section entries. A cut-through had been
made between the Nos. 3 and 4 entries on the previous shift, but
additional mning was required to develop the roomto its normal
width. Zanboni's instructions to Yahner were to renove the
tenmporary supports fromthe face area, finish mning and to cl ean
up the place. After renoving the supports, Yahner observed the
roof was broken along the right rib and reported the condition to
Zanboni .

Zanboni left the No. 22 roomand travel ed down the No. 3
entry. The roof-bolting machi ne was parked in the first open
crosscut outby the entrance to the No. 22 room Kenneth R
Vivis, roof-bolter operator, and Diane M Costlow, roof-bolter
hel per, were waiting to nove the machine into the No. 22 room
upon wi t hdrawal of the continuous miner. Zanboni told Vivis
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and Costlow to install Iine canvas in the No. 21 room while they
were waiting. He also told themto nove into the No. 22 room upon
conpletion of mning and to install the tenporary supports before
begi nning the bolting cycle and to be aware of the bad roof on
the right side of the place. Zanboni told Vivis the roof was
drummy on the right side and to "tinber it heavy."

Shortly thereafter, mning was conpleted in the No. 22 room
and the continuous mner was tramed to the belt feeder in the
No. 3 entry for servicing. Zanboni instructed R ck West on how
to hang the cable of the continuous miner as the mner backed up
over to No. 20 room

Vivis and Costl ow noved the roof-bolting machine into the
No. 22 room Costlow began to install tenporary supports while
Vivis prepared for roof bolting. Then, both Vivis and Costl ow
canme out into the No. 3 entry for additional supplies. Zanboni
asked Vivis if the place was tinbered and he replied that it was.
(FOOTNOTE 1) Vivis and Costlow returned to the No. 22 room Costl ow
began putting in nore tenporary supports while Vivis drilled a
test hole. After Costlow had put in a grand total of four or five
tenmporary props, she informed Vivis that she was going for nore
props. (FOOTNOTE 2) Vivis already had started the roof-bolting nmachi ne
and had starting bolting, despite the fact that Costl ow had not
yet finished putting up the tenmporary supports. Costlow went to
an area where she thought she would find props but finding none,
she returned to room No. 22.

As Costlow returned, she saw Vivis accidentally knock out
two tenporary supports while he was maneuvering the roof bolter
Costl ow heard a roar and yelled a warning to Vivis, but the rock
fell on himbefore he could react. The rock fell inmediately
upon di sl odgenent of the tenporary props.

Cost | ow deenergi zed the roof bolter and inmedi ately sunmoned
help fromthe other crew nenbers. The rock was raised and Vivis
was removed fromunder it and placed on a stretcher
Mout h-to-nmout h resuscitati on and CPR were started and conti nued
as Vivis was transported to the shaft bottom where he was
pronounced dead by Doctor Magl ey.

10. Zanboni, who was foreman at the tine of the accident,
gave Vivis a direct order to "tinmber it heavy" (Tr. 243), meaning
to put in nore than the normally required for the area invol ved,
12 props. Vivis ignored Zanboni's order and unnecessarily
exposed hinmself to a known hazardous roof condition

11. Zanboni properly designated Vivis and Costlow to
install tenporary supports since the roof-control plan did not
bar the roof-bolter crew fromputting in the required supports,
and the mner crew does not necessarily have to install tenporary
supports.
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12. Although the general consensus was that Vivis was a safe
wor ker, Rick West who worked with Vivis on occasion, said that
Vivis clained the day before that the roof was good and the
temporary supports were not necessary. Even so, sonme tenporary
supports were there. Along these lines, | find that there is no
previouns indication that Vivis was an usafe worker or that
managenment had reasons to believe he was carel ess.

13. It is not certain exactly how may props were set in
pl ace or how many nore than the m ninumof 12 shoul d have been
posted. | find that Iess than 12 were installed. This is at

| east a technical violation

14. Even though a violation of the | aw existed there was no
causal relationship between the alleged violation and the fata
accident. The proxi mate cause of the accident was Vivis'
knocki ng out the posts which supported the roof which fell.
Vivis was a well trained enployee. He knew his job. He was
satisfactorily supervised. He was capable of carrying out his
roof -bolting assignment. He was a careful and trusted enpl oyee
who apparently had a nonentary | apse in observation or attention
These circunstances, when carefully examined in the record, do
not fairly indicate blane on the part of any other persons or
Respondent' s nmanagemnent .

15. 1 find that there were valid reasons for having the
ti mber renoved in No. 22 roomby the mner crew. There was no
way the roof bolter could get into the area unless the place was
cl eaned up and |l evel ed. Furthernore, renoval of the tinbers was
not in violation of the roof-control plan. Under the
ci rcunst ances renoval of the props was a proper exercise of
di scretion.

16. Managenent's training programfor roof control is
effective and was not a causal factor in the accident. There was
ext ensi ve testi nony concerni ng Respondent’'s supervisory safety
training program Records were kept to check and confirmthat
proper training was received by each enpl oyee. Enployees naking
m st akes were both reinstructed and reobserved by managenent to
assure that their jobs were done safely in the future.
Furthernore, | find Zanboni's qualifications, training and
certification to be of a high quality. He received appropriate
instruction in two separate training prograns of 4 weeks each, he
is qualified as an instructor, and his past performance as an
i nstructor has been reviewed w thout incident. Costlowtestified
about the type of training which she received as a bolter hel per
(Tr. 35), which I find to be satisfactory. Simlarly, Vivis had
been satisfactorily instructed in safety nethods.

17. 1 find no nerit to the contention that Respondent was
negl i gent because Zanboni did not return to No. 22 roomprior to
when the roof-bolting operation began. Vivis was an experienced
enpl oyee who knew his job and could be trusted. Al so, Zanboni
had i nstructed Costl ow on the roof-bolter hel per job and he
expected Vivis to help her put up the tenporary posts. Zanboni's
decision in staying with West, an inexperienced continuous n ner



hel per, was a proper exercise of discretion. Furthernore,
Zanmboni testified that Vivis told himthe place was tinbered (Tr.
285). There was no reason for Zanmboni to believe that Vivis was
not telling himthe truth. | find that the trust Zanboni put to

Vivis' assertion was wi thout fault.
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In addition, Inspector Chappell testified that there was no
requirenent in the roof-control plan for Zanmboni to check on
Vivis prior to roof-bolting operations (Tr. 169). Further
Zanmboni testified that he planned to check on Vivis during his
normal rounds (Tr. 250).

Gavity

In weighing the gravity of the violation,, it is inportant
to determine if there was a causal rel ationship between the
violation and the death of Vivis. At the hearing, the only
eyewi tness to the accident, Costlow, testified that Vivis had
"knocked two (props) out, and it cane down. That is it" (Tr.
29). (FOOINOTE 3) The direct, proxi mate cause of the roof fall was
the act of Vivis in knocking down two of the props, causing the roof
to imediately fall. Wile an insufficient nunber of props had
been put up, which | find is a technical violation of the Act, it
is conjectural whether or not the roof would have fallen if
addi ti onal props had been up. Therefore, | find the violation to
be only noderately serious.

Penal ty

Respondent is assessed a penalty of $1,000 for the violation
of 30 C.F.R O075.200 found to have occurred.

CORDER

VWerefore it is ORDERED t hat Respondent pay to MSHA the
penalty herein assessed of $1,000 within 30 days fromthe date of
t hi s deci sion.

M chael A. Lasher, Jr.
Judge

~FOOTNOTE 1
However, in fact, the roomwas not tinbered in accordance
with the roof-control plan which called for at |east 12 props.

~FOOTNOTE 2

The record is unclear as to how nany posts were installed
at the nonent of the fatality. Apparently, there were four posts
along the left side which were put up prior to Costlow s
installation of an additional four or five.

~FOOTNOTE 3
According to MBHA's Report of Investigation (Exhibit P-8),
the "two di sl odged posts were supporting the rock that fell."



