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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

Bl SHOP COAL COVPANY, Cont est of Order
CONTESTANT
Docket No. HOPE 79-241
V.
Order No. 254429
SECRETARY OF LABOR, January 29, 1979
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Bi shop No. 33-37 Mne
RESPONDENT
AND
UNI TED M NE WORKERS OF AMERI CA,
RESPONDENT
DEC!I SI ON
Appear ances: Karl T. Skrypak, Esqg., Consolidation Coal Conpany,

Pi tt sburgh, Pennsylvania, for Contestant

Leo J. MG nn, Esq., Ofice of the Solicitor, US
Departnment of Labor, Arlington, Virginia, for
Respondent Joyce A. Hanula, Esqg., United M ne

Wor kers of America, Washington, D.C, for Respondent

Bef or e: Judge Stewart

Bi shop Coal Conpany filed a tinely contest of Order No
254429, pursuant to the provisions of section 105(d) of the
Federal M ne Safety and Health Act of 1977 (hereinafter, the
Act). MSHA and the United M ne Wirkers of America (UMM
subsequently filed answers denying the allegations set forth in
the contest of order and asked that the proceedi ng be di sm ssed.
Subsequent to the hearing in this matter, posthearing briefs were
filed by MSHA, the UMM, and the Contestant. Proposed findings
of facts and conclusions of |aw which are inconsistent with this
deci sion are rejected.

A citation issued pursuant to section 104(a) of the Act
all eged a violation of section 103(f) of the Act and descri bed
the pertinent condition or practice as follows: "Due to severe
weat her conditions, this inspector was late arriving at the mne
(8:10 a.m), January 29, 1979. The operator refused to notify
the representative of the mners who had already entered the
m ne. "
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In an order of withdrawal issued pursuant to section 104(b)
(FOOTNOTE 1) of the Act, the inspector stated that "[n]o effort
was nade to abate this citation.”

The primary issues presented are (a) whether a
representative of mners was afforded an opportunity to acconpany
an inspector during an inspection as required by section 103(f)
(FOOTNOTE 2) of the Act and (b) whether the inspector exercised
his authority reasonably in the issuance of 104(b) Order No.
254429.

On January 29, 1979, Federal coal mne inspector Tonmy F.
Robbi ns, acconpani ed by trai nee i nspector WlliamH Unl, arrived
at the Bi shop Coal Conpany's No. 33-37 mining conplex to continue
a regul ar health and safety inspection of the No. 33 Mne. Since
January 1, 1979, Inspector Robbins had spent approximtely 10
days at the No. 33 Mne conducting the inspection. The
i nspectors did not arrive at the mne until about 8:10 a.m,
approximately 10 m nutes after the mners on the shift had
pr oceeded under ground.

I nspect or Robbi ns asked Arnold Shrader, conpany safety
i nspector, to notify a union representative that they were about
to continue the underground inspection of the No. 33 Mne. M.
Shrader went to the office of M. Canp, superintendent at the No.
33 Mne, where they called the portal office and found that the
men had al ready gone underground. M. Shrader returned to the
office at the respirable dust roomand told Inspector Robbins
that the nen had gone underground and he did not have the
authority to call anyone out of the mine to go with him The
travel tine
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bet ween the portal and working section was approxi mately 30

m nutes. At approximately 8:27 a.m, the inspector inforned M.
Shrader that a citation would be issued and that it nust be
abated by 8:45 a.m

M. Canp was then told by M. Shrader that the inspector had
i ssued the citation and was considering the issuance of an order.
M. Canp proceeded to the office where he was told in a
conversation with Inspector Robbins that the tinme set for
abat ement was 15 minutes and that an order would be issued if
abat emrent was not achieved within that tinme. Wen asked about
the terms of the order, the inspector stated that the order would
not result in the closure of any mne areas.

During this time, inspector Eugene Mounts and a m ner
representative, M. Arnond Smth, were present in the mne
of fice. These two were preparing to conduct an inspection of the
No. 34 Mne. M. Canp told Inspector Robbins that he was
notifying M. Smth of the inspection of No. 33 Mne at that
time. He then informed M. Smith that an inspection of the No.
33 Mne was to be undertaken. Under the m staken belief that by
doi ng so he had conplied with the requirenents of section 103(f)
of the Act, M. Canp argued with Inspector Robbins, telling him
that he did not have a right to issue the citation because "the
uni on had been notified."

Most of the miners on the list of wal k around
representati ves UMM Local Uni on 6025, dated Decenber 17, 1978,
worked at Mne No. 34. M. Harold Bland was the only person on
t he wal k-around |ist who worked in the No. 33 Mne on the day
shift. In his testinmony, M. Canp stated that "[H e woul d have
had to notify a man in No. 33 if M. Smith would have asked him"
M. Canp also testified that as he read the |aw, "[e]very menber
of Local Union 6025 is a representative of the United M ne
Wor kers at Bi shop Coal Conpany” and that if he "[Woul d have
tal ked to any of those 721 nen [so far as he was concerned] that
is notifying the United M ne Wrkers * * * "

Effect of Notification of Representative of Mners Already Comm tted
to Accompany Anot her Inspector on Inspection of Different Mne

Contestant's position is that it notified one of the mners'
representatives, M. Arnond Smth, of the inspection to be
conducted at the No. 33 Mne and that this conplied with the
requi renents of section 103(f) of this Act, even though M. Snmith
had al ready been assigned to acconpany another inspector on an
i nspection of the No. 34 M ne.

Section 103(f) of the Act requires that a representative of
m ners shall be given an opportunity to acconpany an inspector
during an inspection pursuant to section 103(a) of the Act. In
order for the opportunity to be afforded, a representative nust,
of course, be notified of the inpending inspection. Al though
notification of the inpending inspection nust be given in order
to allow the requisite opportunity to acconpany, notification
al one may not neet the requirenents of the Act.
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M. Smith was already committed to join in an inspection of No.
34 Mne. Neither the notification of M. Smith nor M. Smth's
failure to specifically request that soneone el se be afforded the
opportunity to acconpany one of the inspectors serves as a valid
excuse for Respondent's failure to provide a representative when
requested by Inspector Robbins. Fromthe record, it is clear
that Contestant did not give a representative authorized by the
m ners an opportunity to acconpany the inspector. M. Harold
Bl and, a representative of mners who was able to acconpany the
i nspector, was nade available only after a citation had been
issued. This failure to notify and, hence, to provide the
requi site opportunity to acconpany, was in violation of section
103(f) of the Act.

Time O Inspector's Arrival

As a result of delays caused by adverse weather conditions
and difficulty in purchasing gasoline with a Governnent credit
card, the inspectors did not arrive at the mne until about 8:10
a.m, approximately 10 m nutes after the mners on the shift had
proceeded underground. The normal starting tine for the day
shift was 8 a.m; however on sone nornings there were del ays, and
starting tine mght be as late as 8:10. It was sonetinme between
8:25 and 8:30 when M. Shrader went to M. Canp's office and said
that M. Robbins and M. Uhl were in the dust room and had
notified himthat they wanted to continue their inspection of the
No. 33 Mne. The mine foreman has a small office next to the
drift nouth | ocated about 500 feet fromthe mne office at the
dust room \Wen M. Canp called the foreman to see if there was
any one outside to acconpany the inspectors as a m ner
representative, the mne foreman told M. Canp that all of the
mantri ps had gone and that there was no one outside on the hil
avai |l abl e.

Al t hough the inspector had arrived on previous days at 7:30
a.m, there is no requirenent in the Act or in the regul ations
that he appear at the nmine at any specific tine. Section 103(a)
of the Act is explicit in requiring that no advance notice of an
i nspection shall be provided to any person when the inspection is
for the purpose of determ ning whether there is conpliance with
the mandatory health or safety standards. Therefore, there may be
occasi ons when an inspector will begin an unannounced inspection
at a tine after the mners have gone underground at the beginning
of a shift. Wile there nmay be a saving in tine benefiting both
MSHA and the operator if the inspector arrives early enough to
allow himto go underground with the mners' representative,
there is no requirenent that he do so. The late arrival of the
i nspectors did not provide a valid excuse for the failure of the
operator to afford representatives an opportunity to accomnpany
t he i nspectors.

Requirenent to Notify Representatives of Mners Wio Had Al ready
Gone Under gr ound

The operator was verbally notified that a citation would be
issued at 8:27 a.m The order of wthdrawal was issued orally at



8:45 a.m The citation was issued in witing shortly before 9:00
a.m The order was issued in witing at approximately 9:00 a. m
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After arrival at the mine at about 8:10 a.m, I|nspector Robbins

asked that a miner's representative be notified. M. Schrader

m sunder st ood the inspector's request and believing that he had
requested that a representative be brought back to the surface,
went to the office of M. Canp. M. Canp was al so under the
erroneous inpression that the inspector had demanded that a
representative of mners be brought out of the m ne when he
proceeded to the respirable dust office and spoke with |Inspector
Robbi ns.

In asking that a mner's representative be notified in order
that he coul d acconpany the inspectors, M. Robbins did not use

the explicit words "out to the surface.”" M. Schrader took the
i nspector's words to nean "to bring themout of the m ne, because
they were already underground”. The initial m sunderstanding on

the part of M. Shrader and M. Canp shoul d have been corrected
by the subsequent events. The inspector allowed the operator 15
mnutes to notify the representative by tel ephone. This should
not have been m sconstrued as a requirenent to bring himto the
surface which woul d have taken 30 minutes. On cross-exam nation
M. Canp testified that realistically a 15-m nute period woul d
not have been sufficient time to bring a nman to the surface.

To travel to the inspection site, the inspector would pass
by the section where the mners' representative was working and
he woul d have been satisfied to have the representative brought
out to neet himat the main line switch. Arrangenents had been
made on previ ous occasions to have the mners' representative
nmeet the inspector underground. The inspector testified that,
had the representative been notified, he would have been willing
to neet himon route to the section which was to be inspected.
As an alternative, the representative could have nmet the
i nspection party at the section to be inspected.

VWiile it had been conpany policy to take an inspector to the
section where the mners' representative was |ocated or pick up
the representative on the way to the inspection site, the
operator on this occasion refused to take the required initial
step in notifying the mners' representative in the belief that
it had fulfilled the requirenents of the Act by notifying M.
Armond Smith. It was not until after the refusal to notify the
mner's representative that the operator decided to allow himto
nmeet the inspector underground on this occasion. M. Canp had
been keeping his superior, M. Trunp, informed as to the course
of events. Wen he talked this situation over with M. Trunp,
they decided, "[We'll even go beyond what we've done. W will
of fer the opportunity for himto neet the man at the panel swtch
on the section, or wherever he wants to go."

M. Canp testified that he then went and told Inspector
Robbi ns that he would bring "that man down there.” M. Bl and,
however, was not notified until after the order was issued. The
ci rcunst ances were such that they did not dispel M. Robbins
under standi ng that the operator was refusing to call on the
t el ephone and notify a representative.
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The witten order of withdrawal was handed to M. Canp at
approximately 9:02 a.m, at which tinme he went to the tel ephone
and told the mne foreman that the order of w thdrawal had been
i ssued and that he should call the section foreman and get M.
Bl and out of the mne. M. Canp testified that he did not
explain to his superior that the citation alleged only a failure
to notify because he did not have a copy of the citation at the
time the order was issued. It was normal practice for orders and
citations to be issued verbally and then witten out at a later
time. Wile he did not have a copy at the tine of the ora
order, the record clearly establishes that at the time M. Canp
called the mine foreman at 9:02 a.m, he had both the citation
and the order.

Not knowi ng that M. Bland had been sumoned, the inspectors
changed clothes in preparation for going underground w thout a
representative. They were delayed for a short while because of
unavailability of transportation. Wen M. Bland unexpectedly
appeared on the surface at approximately 9:50 a.m, Inspector
Robbi ns term nated the order

The fact that M. Bland was brought to the surface by the
operator does not mnean that the inspector required himto be
brought fromthe mne. It is obvious that M. Bland was not
brought fromthe mne on the basis of what the witten citation
and the order stated. Before M. Canp made his call to get M.
Bl and out of the mine, he had been afforded the opportunity to
read the specific allegation on the face of the citation and he
had, in fact, read the citation. This allegation sinply stated
that the operator had refused to notify the mners
representative. Even though the operator m ght have previously
m sunder stood the nature of the inspector's oral citation, it
nost certainly should have questi oned such an obvi ous di screpancy
before bringing M. Bland to the surface.

Since a requirenment by the inspector that the miners
representative be brought to the surface is not established by
the record, the issue as to the reasonabl eness of such a
requi renent by an inspector is not presented. It should be
not ed, however, that Section 103(a) of the Act provides for
unannounced i nspections and Section 103(f) of the Act requires
that a miner's representative be given an opportunity to
acconpany the inspector to participate in pre- or post-inspection
conferences as well as to aid in the inspection

ORDER OF W THDRAWAL

Section 104(b) of the Act requires that an inspector shal
i ssue an order under that subsection when he finds that a
violation described in a citation issued pursuant to section
104(a) has not been totally abated within the tinme specified and
that the tinme for abatement should not be further extended. As
not ed above, nine managenent did not abate the violation within
the 15 mnutes set by the inspector. The test as to whether a
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104(b) order was properly issued was enunciated by the Board of

M ne Operations Appeals in United States Steel Corporation, 7

| BVA 109, 116 (1976).(FOOINOTE 3) It was stated therein that "the
i nspector's determination to i ssue a section 104(b) order must be
based on "facts confronting the inspector at the tinme he issued

t he subject w thdrawal order regardi ng whether an additiona

abat ement period should be allowed.”" The critical question is
whet her the inspector acted reasonably in failing to extend the
time for abatenent and in issuing the subject order

After arriving late, the inspector found the operator
unwilling to call an available representative of the mners on
the tel ephone. Such a call would have been necessary in order to
arrange a neeting at the switch along the inspector's way to the
i nspection site even if M. Canp and M. Trunp had agreed that
M. Bland could have nmet the inspectors there prior to the ora
citation. The failure of the operator to take the initial
requisite step in calling and notifying the representative was a
failure to afford an opportunity to acconpany.

The abatenent effort requested by the inspector and the tine
set by the inspector for abatenent were reasonable. It is
accepted here that the inspector did not denmand that a
representative be brought out of a mine, but only that the
representative be notified. It is probable that M. Shrader
m sunder st ood | nspector Robbin's request and rel ayed an incorrect
message to M. Canp, thereby setting the chain of events in
noti on.
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The testinony of Petitioner's witnesses to the effect that
I nspect or Robbins did not demand that a representative be brought
out of the mine is supported by the allegation contained in the
citation, as well as by the Iength of tine set by the inspector
for abatenent. In his description of the condition, the
i nspector stated that the operator failed to notify a
representative. He did not allege a failure on the part of the
operator to bring a mner out of the mne. Moreover, although
the inspector was aware that it took 30 m nutes each way to
travel between the portal and working section, he provided only
15 minutes for the abatenent of the citation. There is no
evi dence that the inspector set this time period in bad faith.
G ven the shortness of the period for abatenent, the inspector
could not have intended that managenent bring a miner to the
surf ace.

The inspector testified that, had the representative been
notified, he would have been willing to neet the representative
on the way to the section which was to be inspected. As an
alternative, the representative could have net the inspection
party at the section to be inspected. The 15-minute period set
by the inspector was an adequate length of time in which to
notify the representative and afford himthe opportunity to
rendezvous with the inspector underground.

No purpose woul d have been served in this instance by an
extension of time in which to achieve abatenent. M ne managenent
made no effort to achieve abatenent within the original 15-mnute
peri od. Although managenent in the past had been generally
cooperative in providing mner representatives with the
opportunity to acconpany inspectors, the inspector was given no
reason to believe that an extension of tine was necessary in this
i nstance or that managenent woul d attenpt abatenent if an
extension of time was granted. In view of the facts with which
he was confronted, the inspector reasonably exercised his
authority. Not only was an extension of tine specified for
abat ement unnecessary, but it was not requested. Oder No.
254429 was properly issued.

CORDER

It is ORDERED that the above-captioned contest of order is
her eby DI SM SSED

Forrest E. Stewart
Admi ni strative Law Judge

~FOOTNOTE 1
Section 104(b) of the Act reads as foll ows:
"I'f, upon any follow up inspection of a coal or other
m ne, an authorized representative of the Secretary finds (1)
that a violation described in a citation issued pursuant to
subsection 104(a) has not been totally abated within the period
of time as originally fixed therein or as subsequently extended,



and (2) that the period of time for the abatenent should not be
further extended, he shall determine the extent of the area
affected by the violation and shall pronptly issue an order
requiring the operator of such mne or his agent to i mediately
cause all persons, except those persons referred to in subsection
(c), to be withdrawn from and to be prohibited fromentering,
such area until an authorized representative of the Secretary
determ nes that such violation has been abated.”

~FOOTNOTE 2
Section 103(f) of the Act in pertinent part reads as
fol | ows:

"Subject to regulations issued by the Secretary, a
representative of the operator and representative authorized by
his mners shall be given an opportunity to acconpany the
Secretary or his authorized representative during the physica
i nspection of any coal or other mne made pursuant to the
provi sions of subsection [103(a)] for the purpose of aiding such
i nspection and to participate in pre- or post-inspection
conferences held at the mne."

~FOOTNOTE 3

The Board was addressing section 104(b) of the Federa
Coal M ne Health and Safety Act of 1969, 30 U.S.C. 0801 et seq.
(1970), which reads as foll ows:

"(b) Except as provided in subsection (i) of this
section, if, upon any inspection of a coal mne, an authorized
representative of the Secretary finds that there has been a
viol ation of any mandatory health or safety standard but the
vi ol ati on has not created an inmm nent danger, he shall issue a
notice to the operator or his agent fixing a reasonable time for
t he abatenent of the violation. If, upon the expiration of the
period of tinme as originally fixed or subsequently extended, an
aut hori zed representative of the Secretary finds that the
vi ol ati on has not been totally abated, and if he also finds that
the period of tine should not be further extended, he shall find
the extent of the area affected by the violation and shal
promptly issue an order requiring the operator of such mne or
his agent to cause immedi ately all persons, except those referred
to in subsection (d) of this section, to be withdrawmn from and
to be prohibited fromentering, such area until an authorized
representative of the Secretary determ nes that the violation has
been abated. "

This section of the 1969 Act and section 104(b) of the
1977 Act are substantially simliar with respect to the
requi renents each inposes on an inspector confronted with an
operator's failure to abate a violation within the tine
speci fi ed.



