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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 79-231-M
PETI TI ONER A.C. No. 20-01047-05003 W
V. Docket No. LAKE 79-232-M

A.C. No. 20-01047- 05004
SUPERI OR SAND AND GRAVEL, | NC.,
RESPONDENT Docket No. LAKE 79-297-M
A.C. No. 20-01047-05005 A
AND
Superi or Wash Pl ant
PATRI CK K. THORNTON,
RESPONDENT

DECI SI ON

Appear ances: J. Philip Smith, Esq., Ofice of the Solicitor,
U S. Departnment of Labor, Arlington, Virginia,
for Petitioner, Secretary of Labor Norman MLean,
Esq., MLean and MCarthy, Houghton, M chigan,
for Respondents, Superior Sand and Gravel, Inc.
and Patrick K.  Thornton

Bef or e: Chi ef Admi nistrative Law Judge Broderick
STATEMENT OF THE CASE

The petition charges that on Septenber 8, 1978, an enpl oyee
of Superior Sand and Gravel, Inc., operating a portable crusher
was exposed to airborne contanm nants exceedi ng the threshold
l[imt values (TLV) adopted by the Anmerican Conference of
Governnental | ndustrial Hygienists (ACGH) in violation of the
mandatory standard in 30 CF. R [056.5-1(a). A citation for the
al l eged viol ation was served upon Patrick Thornton, the conpany's
vi ce president, on october 20, 1978. Seven days were allowed for
abat ement, whi ch coul d be acconplished by elimnating the dust
hazard or by requiring the crusher operator to wear an approved
respirator. The inspector returned on Cctober 30, 1978, and
found Respondent had not abated the condition. A w thdrawal
order was issued pursuant to section 104(b) of the Act. The
i nspector was informed by M. Thornton that neither
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the citation nor the order would be honored and the company
continued to operate until |ate Novenber when it closed for the
winter. The order was not term nated until June 12, 1979.

The Respondent operator contends that it was selectively and
discrimnatorily singled out for inspections under the Act. It
conplains that it was denied an opportunity to prove this, since
its request for production of all records of inspections of sand
and gravel operations within the jurisdiction of MSHA s
Marquette, Mchigan, Field Ofice, including all citations and
notes prepared by the inspector who i ssued the present citation
Bruce Haataja was rejected. Respondent’'s counsel noved at the
commencenent of the hearing for a "mstrial” because he did not
recei ve the notice of hearing which was i ssued by me on February
20, 1980, and was not aware of the hearing date until March 17,
1980, when he di scussed the case with counsel for Petitioner, and
because ("nore inportantly") of nmy denial of his request for a
subpoena requiring the production of all records of al
i nspecti ons made of sand and gravel m ning operations within the
geographic jurisdiction of the Marquette, M chigan MSHA office on
or before Septenber 8, 1978, and all field notes of Inspector
Bruce E. Haataja pertaining to inspections of sand and gravel
operations while he was an enpl oyee of MSHA on or before
Septenber 8, 1978. Counsel for Respondents further noved for
conti nuance because of the failure of Petitioner to supply the
field notes of Inspector Haataja related to Respondent's mine in
accordance with nmy order of January 31, 1980. Although
Petitioner's counsel stated that copies of the notes were sent to
Respondent's counsel in February, 1980, they were apparently not
recei ved. Respondent's counsel received a copy on April 8, 1980,
and was shown the originals on the day of hearing.

Pursuant to the aforementi oned notice, the hearing was held
at Houghton, M chigan, on April 9, 1980. Bruce Haataja, a
Federal m ne inspector; Diane Brayden, a health specialist at
MSHA' s Dul uth, M nnesota Ofice; Kathleen Hazen, |ead chem st at
MSHA' s office in Denver, Col orado; Aurel Goodw n, Chief of the
Heal th Division, Metal/Nonnetal Mnes, at MSHA' s Arlington,
Virginia, Ofice; and WIliam Carl son, head of MSHA's field
office in Marquette, Mchigan, testified for Petitioner. Thonas
Thornton, Superior's president; Patrick Thornton, the vice
presi dent and individual Respondent herein; and Matthew and
Cerald Tchida, two of their enployees testified for Respondents.
On notion by Respondent Patrick K. Thornton, the cases were
consol idated for the purposes of hearing and decision. The
parties have waived their rights to file witten proposed
findings of fact and conclusions of |aw and are agreeable to
havi ng the case decided on the basis of the record and transcri pt
of the hearing.

| SSUES

1. Was Respondent operator in violation of 30 CF. R 0O
56.5-1(a) on Septenber 8, 19787
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2. D d Respondent operator fail to abate the alleged violation
within the tine set in the citation?

3. D d the Respondent operator fail to obey the wi thdrawal
order issued on COctober 30, 1978?

4. Did Respondent Patrick K. Thornton know ngly authorize,
order or carry out any violation of Respondent Superior Sand &
Gavel, Inc., as the agent of the corporation?

5. If the violations alleged occurred, what is the
appropriate penalty for each?

6. Were Respondents prejudiced by denial of their request
for discovery into records relating to the enforcenment activities
of MSHA's office in Marquette, M chigan?

7. Wre the Respondents prejudiced by denial of a
conti nuance of the hearing?

FI NDI NGS OF FACT
1. At all times relevant to these proceedi ngs, Superior
Sand and Gravel, Inc., was the corporate operator of a sand and
gravel pit in Houghton County, M chigan; Patrick K Thorton was
its vice president.

2. The operator's business produces between 1,400 and 1, 500

tons of sand and gravel per shift. It operates one shift per day
for approximately 6 nmonths of the year. It is a relatively snal
operator.

3. There is no evidence that penalties assessed herein wll
have any effect on the operator's ability to remain in business,
and therefore, | find that they will not.

4. On Septenber 8, 1978, the conpany's crusher operator was
exposed to levels of respirable silica dust in excess of the
limts prescribed in 30 CF. R [56.5-1(a).

5. The operator failed to abate the cited violation within
the tine set for abatenent, because of the refusal of Patrick
Thornton to conply.

6. The operator ignored a withdrawal order issued on
Cct ober 30, 1978, because of Patrick Thornton's refusal to

conmply.

7. No prejudice resulted to Respondents' case from deni al
of notions to produce or subpoena all records of MSHA' s Marquette
Field Ofice relating to sand and gravel enforcenment activities.

8. Respondents were not prejudiced by denial of a
conti nuance at the hearing.
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DI SCUSSI ON

In its answer, Superior Sand and Gravel, Inc., denied that
its crusher operator was on Septenber 8, 1978, exposed to |levels
of respirable dust in excess of those prescribed in 30 CF.R 0O
56.5-1(a). At the hearing, Respondent had the opportunity to
exam ne all persons involved in determning the violation
Exhausti ve testimony was assenbl ed regardi ng the preinspection
calibration of the testing devices, controls used during testing,
and wei ghi ng, neasurenent and anal ysis of the sanpl es obtai ned.
The credentials of the witnesses for Petitioner were not
chal | enged and Respondent never questioned the accuracy of their
testinmony. The evidence is clear that the crusher operator was
exposed to respirable dust in excess of the linmts set out in the
mandat ory standard, and | so find.

Superior Sand and Gravel, Inc., is a conpany of noderate
size with an average history of prior violations. The standard
viol ated seeks to mnimze the risk of a nultitude of ail nents
caused by inhaling respirable dust. Silica dust was the
respirabl e dust found by |laboratory analysis in this case.
Exposure to silica dust can cause silicosis. This is a serious
di sease. However, under the circunstances of this case, the
probability of one of the operator’'s enployees contracting it is
slight. The operator's negligence is mtigated by the fact that,
under all the circunstances, it had no reason to believe, prior
to the citation, that a violation existed. However, as wll be
di scussed later, there was a total absence of good faith on the
operator's part in abating the violations.

Respondents failed to abate the violation within the 7-day
period provided in the citation. A w thdrawal order was
therefore issued. This, too, was ignored. Bruce Haataja, the
Federal inspector, testified that he explained the violation to
Patrick Thornton, Superior's vice president, along with the
consequences of failure to abate. He stated that M. Thornton
was furnished copies of the regulation and ACG H st andards upon
which it is based. He also stated that he explained the
alternative neasures available to the operator to bring itself
into conpliance. M. Thornton denied this and clainmed that when
he called WIliam Carl son at MSHA's Marquette, Ofice, he
recei ved no help in understanding the violation. This asserted
| ack of an adequate explanation of the violation is the prine
reason why M. Thornton and his conpany refused to abate the
violation. M. Carlson testified that he explained the violation
to M. Thornton. It was not shown to their satisfaction, say the
Respondents, that the violation posed a risk to their enpl oyees.
They point to the fact that neither they nor any of Petitioner's
Wi tnesses are aware of a single case of silicosis ever occurring
in the region. | accept as accurate the testinony concerning
t hese conversations of |Inspector Haataja and M. Carlson
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Respondent s m sconcei ve the nature and purposes of the Act.
Its aimis to prevent health and safety hazards. A "body count" or
some simlar showi ng of present adverse effects as a prerequisite
to enforcenment would underm ne the |egislative purpose.
Society of the Plastics Industry v. OSHA, 509 F.2d 1301, 1308
(2nd Cir. 1975), cert. denied, 421 U S 992 (1975).

Respondents chose to proceed in a manner outside and
contrary to the law. No |awful excuse has been offered for the
operator's failure to fulfill its plain duty under section 2(g)
of the Act to conply with the order. | find the failure to
comply with the ternms of the citation and the order to be a very
serious violation.

Respondent, Patrick Thornton, acting as the agent of the
corporate respondent, knowi ngly refused to conply with that
order. He therefore is liable under section 110(c) of the Act for
a violation of section 104(b). | consider the refusal to conmply
with a closure order a very serious violation. It was
intentional and there was no attenpt to abate the violation

Respondents urge in their defense that the operator was
singled out for enforcenent of the Act by the Marquette O fice of
MSHA, in violation of its right to due process. Respondents do
not claimany bias or enmty on the part of MSHA personnel
Rat her, the gist of this defense is that other operators were
probably violating the | aw but were not being inspected or fined.
This bare allegation, even if true, affords no grounds for
relief:

[ The agency's] nere inability does not render such
enforcenent as it acconplished wongful. The fact that
others violated the law with inpunity is no defense.

It is only when the enforcenment agency is vested with a
di scretionary power and exercises its discretion
arbitrarily or unjustly that enforcenent of a valid
regul ation [violates the |law.

Thonpson v. Spear, 91 F.2d 430, 433-34 (5th Cr. 1937), cert.
deni ed, 302 U.S. 762 (1938).

Respondents' claimof prejudice fromdenial of broad-ranging
di scovery into the enforcement activities of the Marquette O fice
must be denied. At no tinme was the clai msupported by factua
al | egati ons of any substance.

The claimof prejudice fromdenial of a continuance fails
for the sanme reason. The record is barren of anything apart from
the request for a continuance. Counsel for the Respondents did
not indicate how or why it would be prejudiced by denial of a
continuance. It is clear that counsel received actual notice of
the hearing at |east 2 weeks in advance. Copies of the
i nspector's field notes
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pertinent to the case were nmade avail able in advance of the
hearing. H s notion does not explain howthe failure to receive
the notes at an earlier date prejudiced his ability to prepare
for the hearing. The notion was made after the hearing
commenced, and after counsel, w tnesses and the judge had
travelled many mles to the hearing site.

CONCLUSI ONS OF LAW

1. Respondent operator on Septenber 8, 1978, was in
violation of 30 CF. R [56.5-1(a). The appropriate penalty for
this violation, taking into consideration the criteria in section
110(i) of the Act, is $250.

2. Respondent operator was in violation of section 104(b)
of the Act because of its failure to conply with the order of
wi t hdrawal issued Cctober 30, 1978. The appropriate penalty for
this violation, taking into consideration the criteria in section
110(i) of the Act, is $2,000.

3. Respondent Patrick K Thornton, as agent of the
corporate operator, deliberately refused to conply with the
wi t hdrawal order. This constitutes a violation of section 104(b)
of the Act. A penalty in the anount of $2,000 will be assessed
under section 110(c) of the Act for this violation, based on ny
finding that the violation was deliberate and very seri ous.

4. Respondents failed to show prejudice fromdenial of
br oad-rangi ng di scovery into the enforcenent activities of the
Mar quette, M chigan office of MSHA or fromdenial of a
conti nuance at the hearing.

ORDER
Wthin 30 days of the issuance of this decision, Respondents

are ORDERED to pay the following civil penalties: Superior Sand
and Gravel, Inc.: $2,250; Patrick K.  Thornton; $2,000

James A. Broderick
Chi ef Administrative Law Judge



