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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

GEX COLORADO, | NCORPORATED, NOTI CE OF CONTEST

CONTESTANT

104(d) (1) C TATION NO. 0786800
V. MAY 1, 1980, 75.200

SECRETARY OF LABOR DOCKET NO. WEST 80- 306- R
M NE SAFETY AND
HEALTH ADM NI STRATI ON, Mne: Roadside M ne 05-00281
(MsHA) ,

RESPONDENT
APPEARANCES:

Curt Neumann, Acting Safety Director, appearing pro se,
GEX Col orado I ncorporated, G and Junction, Col orado
for the Contestant

Ann M Noble, Esq., Ofice of Henry C. Mhl man, Regi onal
Solicitor, United States Departnment of Labor, Denver,
Col or ado

for the Respondent

Before: Judge John J. Morris
DEC!I SI ON

Petitioner, GEX Colorado Incorporated, contests the
unwarrant abl e failure designation of a citation issued by
respondent, Mne Safety and Health Adm nistration, on May 1,

1980. An expedited hearing was held in Grand Junction, Col orado
on May 20, 1980. MSHA' s answer (FOOTNOTE 1) adnmits the issuance
of the citation but denies the remaining portions of GEX s notice
of contest.
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Citation 786800 alleges that GEX violated 30 C.F.R 75.200
whi ch provides as foll ows:

Each operator shall undertake to carry out on a
continuing basis a programto inprove the roof control
system of each coal mne and the nmeans and neasures to
acconpl i sh such system The roof and ribs of al
active underground roadways, travelways, and worKking
pl aces shall be supported or otherw se controlled
adequately to protect persons fromfalls of the roof or
ribs. A roof control plan and revisions thereof
suitable to the roof conditions and m ning system of
each coal mne and approved by the Secretary shall be
adopted and set out in printed formon or before My
29, 1970. The plan shall show the type of support and
spaci ng approved by the Secretary. Such plan shall be
reviewed periodically, at |east every 6 nonths by the
Secretary, taking into consideration any falls of roof
or ribs or inadequacy of support of roof or ribs. No
person shall proceed beyond the |ast permanent support
unl ess adequate tenporary support is provided or unless
such temporary support is not required under the
approved roof control plan and the absence of such
support will not pose a hazard to the mners. A copy
of the plan shall be furnished to the Secretary or his
aut hori zed representati ve and shall be available to the
mners and their representatives.

Ray Brandon, Pet Darl and, Eugene Lopez, and Kenneth Short
testified for GEX

Mat t hew Bi andeck testified for NMSHA
The parties waived the filing of post trial briefs.
| ssue
The issue is whether the citation should have been issued as
an unwarrantable failure by GEX in not conplying with the cited
standard. (Tr. 3).

Fi ndi ngs of Fact

Based on the record I find the followi ng facts to be
credi bl e.

1. CGEX s nethod of coal mining involves pillar recovery. A
| arge portion of the coal is renoved and the roof is then all owed
to collapse. (Tr. 32).
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2. Pillars, originally 45 feet by 100 feet, are split into three
pi eces. The final pillars are 45 foot by 20 foot (Tr. 32).

3. The canopy of GEX's 33 foot continuous m ner was covered
when the unsupported roof caved in (Tr. 14,22, 30).

4. The regul ar machi ne operator was attending a neeting at
the tine of this accident (Tr. 36).

5. The substitute operator, who had been instructed in
running the mner, did not know he had passed the |ast pernmanent
roof support (Tr. 38,39).

6. A conpany rule prohibits the use of the continuous m ner
beyond the | ast permanent roof support (Tr. 33,34, 37).

7. In the ordinary course of events the continuous m ner
woul d not be under the unsupported roof (Tr. 33).

8. Ray Brandon, the CGEX section foreman, who was in the
i medi ate area, was not in a position to observe that the
conti nuous m ner had noved beyond the | ast permanent roof support
(Tr. 34).

9. The foreman heard the tinber squeak and he hollored for
the operator to get out.

DI SCUSSI ON

The case involves a credibility determ nation. For the
reasons hereafter discusssed | have determ ned that the
unwarrant abl e failure portion of the citation was inprovidently
i ssued and it should be vacat ed.
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MSHA' s case for the issuance of its unwarrantable failure
designation rests on the evidence that the section foreman
stated, after the roof collapse, that he was aware the m ner
operator was under unsupported roof. Further, he was not going
to lie about it (Tr. 14, 15). The evidence did not establish
when the section foreman knew the continuous mner was under the
unsupported roof (Tr. 20).

In GEX' s case the section foreman does not deny the
statenments attributed to himby the inspector. He thinks the
statenment was a matter of hindsight. At trial he could not
recall at any time seeing the continuous m ner pass out under the
unsupported roof (Tr. 35).

The statenent of the section foreman attributed to him by
the inspector is clearly adm ssible as an adm ssi on agai nst
interest as well as an excited utterance [Rule 804(b)(3); 803(2)
Federal Rules of Evidence]. However, | amequally persuaded by
t he deneanor and the testinmony of the section foreman. His
failure to deny the statenment, in ny view, adds credibility to
his ot her testinony.

The i ssues here are close but the evidence indicates this
was an i nadvertent violation.

One of the elenents of an unwarrantable failure citation is
that the m ne operator rnmust know or shoul d have known of the
vi ol ati on of Al abama By-Products Corporation, v. Mne Wrkers,
BARB 78-601 (July 1979, Lasher, J).

Petitioner's evidence on this issue is not persuasive.

For the foregoing reasons | enter the foll ow ng

ORDER
The unwarrantable failure portion of Gtation 78600 is

VACATED.

John J. Morris
Admi ni strative Law Judge

~FOOTNOTE 1
Transcript 2-3.



