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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. YORK 79-68-M
PETI TI ONER A/ O No. 19-00553- 050031
V. Weynout h Pl ant
MARSHFI ELD SAND & GRAVEL, | NC.,
RESPONDENT
DEC!I SI ON

Appear ances: David L. Baskin, Esgq., Ofice of the Solicitor,
U S. Department of Labor, Boston, Massachusetts,
for Petitioner, MSHA Charles T. Callahan, Esg.,
Hut chi ngs, Kopenman and Cal | ahan, Boston,
Massachusetts, for Respondent, Marshfield Sand
and G avel, Inc.

ORDER TO PAY
Before: Judge Merlin
This case is a petition for the assessnent of civil
penalties filed by MSHA agai nst Marshfield Sand and G avel, Inc.
A hearing was held on May 29, 1980.

At the hearing, the parties agreed to the foll ow ng
stipulations (Tr. 3-4):

1. The operator is the owner and operator of the
subject facility;

2. The operator and mine are subject to the
jurisdiction of the Federal Mne Safety and Health Act
of 1977,

3. | have jurisdiction of this case;

4. The inspector who issued the subject citations was
a duly authorized representative of the Secretary;

5. True and correct copies of the subject citations
were properly served upon the operator;
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6. The alleged violations were abated in good faith;

7. History of prior violations is noncontributory
since the Solicitor does not have available at this
time a printout of the history of prior violations;

8. The operator is very small in size, enploying five
to twel ve nen, seasonally, at the subject facility.

At the hearing, docunentary exhibits were received and
wi t nesses testified on behalf of MSHA and the operator (Tr.
6-93). At the conclusion of the taking of evidence, the parties
wai ved the filing of witten briefs, proposed findings of fact,
and conclusions of law. Instead, they agreed to nmake ora
argunent and have a decision rendered fromthe bench (Tr. 124).
A deci sion was rendered fromthe bench setting forth findings,
concl usi ons, and determ nations with respect to the alleged
violations (Tr. 124-131).

BENCH DECI SI ON
The bench decision is as foll ows:

This case is a petition for the assessnment of two civil
penalties. The first alleged violation is of section
56.11-1 of the mandatory standards which provides as
follows: "Safe neans of access shall be provided and
mai ntai ned to all working places.”

The second alleged violation is of section 56.14-35
of the mandatory standards which provides as foll ows:
"Machi nery shall not be lubricated while in notion
where a hazard exists, unless equi pped with extended
fittings or cups."

Both alleged violations arise out of the same accident
whi ch occurred at the Weynouth plant of the Marshfield
Sand and Gravel Company. M. David Colter was the
safety director and safety supervisor of the Wynouth
pl ant and of the Marshfield plant of the Marshfield

Sand and Gravel Company. |In this position he exercised
supervi sion over everyone at both plants, including the
f or eman.

At the Weynmouth plant, the Mne Safety and Heal th
Admi ni stration had approved the use of a bucket truck
(also called a cherry picker) to lubricate a double
Tel smth screw conveyor. |In accordance with this
approval lubrication was to be done only on Saturdays
when the machinery was not in operation. However, on
Tuesday, Decenber 5, 1978, the safety director sent the
bucket truck fromthe Weynouth plant to the Marshfield
plant. Thereafter, because the gears on the Telsnith
screw conveyor at the Weynmouth plant were noi sy and
because production was behind that day since two nen
were off,
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the safety director hinself used a front-end | oader to
reach the screw conveyor and attenpted to grease the screw
conveyor while it was in operation. |In so doing, the
safety director became caught in the nachinery and suffered
grievous injuries including partial loss of his left arm

| find first that a violation of Section 56.11-1
occurred. | accept the inspector's testinony that
generally use of a front-end | oader presents hazards
whi ch are not presented by a bucket truck including the
danger of dropping in the event of a hose failure. On
this basis |I conclude that the front-end | oader did not
constitute safe access and that therefore there was a
violation. | further take note of the inspector's
testimony which expressly stated that the hazards
associated with the use of the front-end | oader were
not material to the accident which occurred and that
this accident coul d have happened even if the approved
bucket truck had been the neans of access. However,
because the use of a front-end | oader generally
presents the danger of injury, although it did not do
so here, | conclude that the violation of section
56.11-1 was seri ous.

The testinony of the safety director nmakes clear
that he was in fact lubricating the screw conveyor while
it was in notion. Also, the testinony fromthe inspector
al t hough requiring the drawi ng of certain inferences,
was to the sane effect. The actions of the safety
director constituted a violation of section 56.14-35.

Mor eover, since this violation directly caused the
safety director's severe injuries, it was extrenely
seri ous.

The Conmi ssion has held that the operator is liable for
vi ol ati ons of the nmandatory standards w thout regard to
fault and that when its enployees fail to conply with
the standards the operator's efforts towards
enforcenent are irrelevant with respect to the issue of
liability. United States Steel v. Secretary of Labor
Docket No. PITT 76-160-P, dated Septenber 17, 1979.
Al so, the Conm ssion has determ ned that a conpany
cannot be relieved of liability where its foreman was
killed when a front-end | oader wi th an inoperable
backup al arm backed over him even though the deceased
foreman had known the backup al arm was not worki ng and
had ordered the | oader to conmence operation. In that
case the Comm ssion expressly rejected the argunent
that the foreman, not the company, commtted the
violation. The Conmi ssion stated that the actions of
the foreman cannot be separated fromthose of the
conpany. Secretary of Labor v. Ace Drilling Coal
Company, Inc., Docket No. PITT 75-1-P, dated April 24,
1980. Accordingly, it is clear that the operator in
this case is liable for both violations, one of which
was serious and the other of which was extrenely
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The next matter, and the nost difficult one to be
considered in determ ning the appropriate anount of
penalties to be assessed, is negligence. | previously
have had occasion to consider situations anal ogous to
that presented here. In Secretary v. Consolidation Coa
Conmpany, Docket No. VINC 79-25-P, dated Decenber 1,
1978, petition for discretionary review deni ed January
9, 1979, | stated that | did not believe that with
respect to the issue of negligence the operator could
be hel d responsible for the unpredictabl e behavi or of
a fatally injured enpl oyee which was contrary to the
usual and accepted manner of working in such situations
as well as contrary to what the decedent hinself had
done before. In addition, in Mning Enforcenent and
Saf ety Adm nistration v. NAACO M ni ng Conpany, Docket
No. VINC 76-99-P, dated Decenber 17, 1976, after
reviewi ng many precedents on the subject, | stated as
follows with respect to a violation commtted by a
supervi sory enpl oyee which resulted in his death:

It is one thing to hold the operator accountable
for the negligence of one of its supervisors in
failing to performthe regular duties required of
him by the position in which the operator has
pl aced him especially where failure to perform
could affect mners who are worki ng under hi m by
virtue of the supervisory position in which the
operator has placed him It is quite another
thing to hold the operator responsible for the
negl i gence which is part of the unexpected and
i nexpl i cabl e behavior of one of its supervisors,
whose actions create the potential of harm and
result in harmonly to hinself but not to any of
the men under his supervision

| believe this case falls within the unique
circunmstances set forth in the foregoing two deci sions.
The safety director was in charge of the Weynouth
pl ant. Everyone working there was under his
supervision and authority. |In fact, he was responsible
for safety and nothing in the record suggests that in
t he past he had been anything other than an exenplary
enpl oyee. The uncontradi cted evi dence denonstrates
that he was the one that sent the bucket truck away
fromthe Weynmouth plant so that only the front-end
| oader remai ned. Further, the safety director
testified that one nan had the day off and anot her had
the afternoon off, so that they were short handed, but
by virtue of his position, the safety director was the
one to give permission for these people to take tine
off. No one senior in rank to the safety director was
at the site. Indeed, only the owners of the plant were
senior to himand they were at the conpany offices sone
twenty-five mles away.
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Therefore, at least to sonme extent the safety director
hi nsel f created the conditions which led himto enpl oy
unaccepted and unsafe procedures. |In addition, the safety
director expressly admtted that he knew that only the
bucket truck was approved by the Mne Safety and Health
Admi ni stration as safe access and that all enployees
were aware that machi nery should not be | ubricated
while in nmotion. Nevertheless, contrary to everything
he knew, and contrary to everything he presunably
i nstructed his own subordi nates, he used a nonapproved
met hod of access and attenpted to grease the screw
conveyor while it was in notion.

| recognize that an operator acts only through its
enpl oyees, supervisory and nonsupervisory. | am
extremely sensitive to the fact that enforcenent of the
Act woul d be rendered neaningless if the negligence of
an individual enployee were not attributed to the
operator except in the nost extraordinary of
situations. Nevertheless, | believe this is such an
extraordinary situation. This is so because the actions
of the safety director, duly trained and experienced,
were so aberrational and unpredictable and were in no
way attributable to conduct or conditions created by
others placed in authority by the operator
Accordingly, | believe it would be manifestly unfair to
i mpute the individual supervisor's negligence to the
operator, where harmcanme to no ot her individual.
cannot see that nore effective enforcenent of the Act
woul d be served by the inputation of negligence in such
a situation. To be sure, this is a highly unusua
situation whi ch nost probably should not be extended
further but each case nust be judged on its own facts.
This is what | have tried to do here. Accordingly, I
find the operator was not negligent.

The operator's vice president testified that the
operator has been operating at a substantial |oss for
the last four years and that it has curtailed its
activities as a result of these financial difficulties.
The operator's corporate tax returns, which have been
admtted into evidence, support this assertion
Accordingly, | conclude inposition of a very
substantial penalty would adversely affect the
operator's ability to continue in business.

The parties have stipulated that the operator is
small in size, that prior history is noncontributory,
and that the violations were abated in good faith.

In Iight of the foregoing, it is hereby ORDERED
that a penalty of $200 be assessed for the violation of
section 56.11-1.
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In Iight of the foregoing, it is further ORDERED t hat
a penalty of $750 be assessed for the violation of section
56. 14- 35.

ORDER
The foregoi ng bench decision is hereby, AFFI RVED.
The operator is ORDERED to pay $950 within 30 days fromthe

date of this decision.

Paul Merlin
Assi stant Chief Adm nistrative Law Judge



