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CONSCOLI DATI ON COAL CQOVPANY, Noti ce of Cont est
APPLI CANT
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V.
Citation No. 812080
SECRETARY OF LABOR, Order No. 632501
M NE SAFETY AND HEALTH April 24, 1980

ADM NI STRATI ON ( MBHA) ,
O Donnell No. 20 M ne

AND
UNI TED M NE WORKERS OF AMERI CA
(UM
RESPONDENTS
DEC!I SI ON
Appear ances: Karl Skrypak, Esqg., and Samuel Skeen, Esq., for
Appl i cant Thomas Mascolino, Esqg., and Stephen
Kramer, Esq., for Respondent, Secretary of Labor
Mary Lu Jordan, Esq., for Respondent, United
M ne Workers of Anmerica
Bef or e: Chi ef Admi nistrative Law Judge Broderick

STATEMENT OF THE CASE

On April 24, 1980, federal mine inspectors arrived to
i nspect Consolidation Coal Company's O Donnell No. 20 Mne in
response to a request by the m ners under section 103(g) of the
Act. Several mners were allowed by the operator to acconpany
the inspectors during the wal karound. However, the operator
refused to permt representatives of the International Union's
Safety Division to acconpany the inspection party. Because of
the refusal, the inspector on April 24, 1980, issued a citation
to the operator for violating section 103(f) of the Act. Wen
the operator failed to comply with the citation, a "no area
wi t hdrawal order" was issued on the sane day.
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| mredi ate revi ew was sought by the operator under the Energy
Fuel s doctrine, 1 FMSHRC 299 (May 1, 1979). Al parties have
agreed to submt the case for decision based upon a joint
stipulation of facts. Each party has filed a brief. To the
extent that the contentions of the parties are not incorporated
in this decision, they are rejected.

STATUTORY PROVI SI ON
Section 103(f) of the Act provides:

(f) Subject to regulations issued by the Secretary, a
representative of the operator and a representative
aut hori zed by his mners shall be given an opportunity
to acconmpany the Secretary or his authorized
representative during the physical inspection of any
coal or other mne made pursuant to the provisions of
subsection (a), for the purpose of aiding such
i nspection and to participate in pre- or
post -i nspection conferences held at the mne. Were
there is no authorized mner representative, the
Secretary or his authorized representative shal
consult with a reasonabl e nunber of niners concerning
matters of health and safety in such mne. Such
representative of mners who is also an enpl oyee of the
operator shall suffer no | oss of pay during the period
of his participation in the inspection nmade under this
subsection. To the extent that the Secretary or
aut hori zed representati ve of the Secretary determ nes
that nore than one representative fromeach party woul d
further aid the inspection, he can pernit each party to
have an equal nunber of such additiona
representatives. However, only one such representative
of miners who is an enpl oyee of the operator shall be
entitled to suffer no |l oss of pay during the period of
such participation under the provisions of this
subsection. Conpliance with this subsection shall not
be a jurisdictional prerequisite to the enforcenent of
any provision of this Act.

| SSUES

1. Is the operator entitled to i mmedi ate revi ew of the
citation and order issued in this case?

2. Do mners and their representatives have the right,
under section 103(f) of the Act, to acconmpany an inspector during
a wal karound i nspection conducted pursuant to section 103(g) of
the Act?
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3. Does the failure of the International Union and its
representatives to file with MSHA under 30 CF.R Part 40 (or
fornmer Part 81) allow an operator to prevent such person or
persons from acconpanyi ng an i nspector during the wal kar ound
portion of the inspection?

4. Did the operator violate section 103(f) of the Act as
alleged in the citation and order?

FI NDI NGS OF FACT

1. WMBHA inspectors arrived at the operator's O Donnell No.
20 Mne on April 24, 1980, to perform an inspection requested by
the United M ne Wrrkers of America (UMM), the collective
bar gai ni ng representative of the m ners.

2. Also arriving at the mne that day were nmenbers of the
International UMM Safety Division who identified thensel ves as
representatives of the mners for wal karound purposes under
section 103(f) of the Act. The operator had been informed the
previous day that the mne safety conmttee wanted these
i ndi vidual s to acconpany the MSHA inspectors.

3. The operator refused to permt the International Safety
Representatives to acconpany the inspectors because their names
were not listed on the docunment filed with the operator on
Sept ember 20, 1979 entitled "Enpl oyees Wio Travel Wth |Inspectors
VWile at Mne 20."

4. Aletter dated March 22, 1978, entitled "Certificate of
Representation"” filed by the UMM with MESA (predecessor of NSHA)
under Part 81 of the Federal Coal Mne Health and Safety Act of
1969. A copy was sent to Applicant. This letter designated by
title, but not by name, the representatives of the mners in the
subj ect mne, including "authorized Representatives of the UMM
Safety Division * * *." No subsequent docunent concerning
m ner representatives at the subject mne was filed with NMSHA

5. I conclude that the UMM did not conmply with the filing
requirenents in 30 CF. R Part 40

6. Because of the refusal of the operator to permt
International Union Safety Representatives to acconpany the
i nspection party, a federal inspector issued a citation and an
order on April 24, 1980, for a violation of section 103(f) of the
Act. The order was term nated on April 28, 1980

DI SCUSSI ON
The operator in this case sought i mediate review of the

citation and order issued on April 24, 1980. In Energy Fuels
Corp. v.
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MSHA, 1 FMSBHRC 299 (May 1, 1979), it was held that an operator
served with a citation for a violation that has been abated may

i medi ately contest the allegation of violation in that citation
Respondent UMM, by notion filed April 28, 1980, challenged the
operator's right to review of the citation, stating that the

vi ol ati on had not yet been abated. However, the parties
stipulated on May 12, 1980, that the violation had been abated on
the day of Respondent's notion, April 28, 1980. Applicant
therefore is entitled to a review of the citation

The parties have not raised the issue whether
representatives of mners are entitled, under section 103(f), to
acconpany an inspector during a wal karound inspection of a nine
conduct ed pursuant to section 103(g). In MSHA v. Helen M ning
Co., 1 FMBHRC 1796 (Novenber 21, 1979) the Commi ssion was divided
on whet her an operator must pay a mners' representative for tine
spent acconpanyi ng an inspector during a section 103(i) "spot”

i nspection. But all nenbers agreed that, despite the |anguage in
section 103(f) limting the wal karound right to inspections "nade
pursuant to the provisions of subsection (a)," the |legislative

hi story unm stakably reveal s that the wal karound ri ght under
section 103(f) applies to any inspection under the Act.

Therefore, wal karound rights in the present case are governed by
section 103(f).

The operator's principal defense to the citation is that the
International representatives were not "representatives of
m ners” entitled to acconpany the inspector during the wal karound
since they had not conplied with the filing requirenments for
representatives of mners in 30 CF.R Part 40, or fornmer Part
81. Both Part 40 and Part 81 (its predecessor) require
representatives of mners to file with MSHA and serve upon the
rel evant operator certain identifying information. The purpose
of the regul ations, presumably, is to help both MSHA and the
operators identify the proper representative of mners in order
to forestall any arguments over representative status during
i nspections, or during proceedi ngs before the Comm ssi on when
representatives may elect party status. However, the failure to
comply with whatever filing requirenents may obtain in this case
shoul d not be pernmitted to strip representatives of the
wal karound rights guaranteed in section 103(f).

Resol ution of this case, of course, depends upon a proper
interpretation of section 103(f) of the Act. The crux of the
probl em i nvol ves an inherent tension between two portions of that
subsection. On the one hand, an inspector is authorized to
permt nore than one representative to acconpany himif he
believes this will aid the inspection. An Interpretative
Bulletin issued by MSHA, 43 Fed. Reg. 17546 (April 25, 1978),
el aborates on the discretion of the inspector in this area:

Consi derabl e di scretion nmust be vested in inspectors in
dealing with the different situations
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that can occur during an inspection. Wile every reasonable
effort will be made in a given situation to provide an
opportunity for full participation in an inspection by a
representative of mners, it nmust be borne in mnd that the
i nspection itself always takes precedence. The inspector's
primary duty is to carry out a thorough, detailed and orderly
i nspection. The inspector cannot allow inordinate delays in
conmenci ng or conducting an inspection because of the
unavail ability of or confusion surrounding the identification
or selection of a representative of m ners.

On the other hand, section 103(f) states that it is
"[s]ubject to regul ations issued by the Secretary * * *."
Thus, the operator here argues that failure to conply with the
applicable filing requirenents deprives a party of representative
status under the Act.

I conclude that the wal karound right granted by the statute,
and subject to control by the inspector, overrides the operator's
conveni ence which would be served by strict conpliance with the
filing requirenents. This conclusion is in accord with the
di scretion vested in conpliance safety and health officers under
the Occupational Safety and Health Act, 29 C F. R [J1903. 8.

| reject Applicant's argunent that the failure of the
International Union to conply with the filing requirenents
deprives them of the status of representatives of the m ners.
First, it is difficult to believe that a right so central to the
| egi sl ative scheme could be divested by the nere failure to
comply with technical filing requirements. | am persuaded by the
need to interpret the Act liberally for the sake of the mners
safety and health. Phillips v. IBVMA, 500 F.2d 772, 782 (D.C
Cr. 1974). |If the right of managenent to discipline its
enpl oyees for just cause nust yield to the wal karound right,
Leslie Coal Mning v. MsHA, 1 FMSHRC 2022 (Decenber 12, 1979),
surely the applicable filing requirements nmust yield as well.

Second, it would be inprudent to rob the inspector of the
di scretion clearly intended to be his under the Act. A thorough
detailed and orderly inspection is indeed the first priority. If
the wal karound right is to be sensibly applied it nust be
recogni zed that an inspector has the inherent authority to order
reasonabl e actions in furtherance of his inspection. Cf. CF &
I. Steel Corp. v. MBHA, 1 FMSHRC 672 (June 27, 1979). Here, the
i nspector determ ned, based on his experience and persona
observations at the nmne site, that the International safety
representatives could aid himduring the inspection. H s
det erm nati on shoul d not be overturned absent proof that it
constituted an abuse of discretion. This
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is not to say that the failure to file as a representative may
not be a factor in denial of the walkaround right. But the
decision on this is for the inspector, not the operator

Third, a decision that the applicable filing requirenments do
not necessarily affect wal karound rights accords with the | atest
interpretation of those requirenents by MSHA, the agency which
drafted them Upon promulgation of 30 CF. R Part 40, NMSHA
commented that "miners and their representatives do not |ose
their statutory rights under section 103(f) by their failure to
file as representatives under this part." 43 Fed. Reg. 29508
(July 7, 1979). Considered in |light of the foregoing discussion
I find this to be a logical interpretation of section 103(f).

It remains only to be deci ded whet her the individuals denied
entrance to the mne on April 24, 1980, were representatives of
mners within the neaning of section 103(f). Again, the key is
whet her the inspector abused his discretion in finding that they
were. |In discussing wal karound pay, section 103(f) directs that
"only one such representative of mners who is an enpl oyee of the
operator shall be entitled to suffer no |l oss of pay * * *.".

Cl early, then, nonenpl oyees may be representatives of mners. In
this case, there is no doubt that the inspector acted within the
bounds of his discretion. Admttedly, there was no collective
bar gai ni ng agreenment in effect between the operator and UMM

But UMM was, and is, the exclusive representative of the mners
for collective bargaining and has a long history of representing
the miners at the O Donnell No. 20 Mne. It was well within the
province of the inspector to decide that the International safety
representatives could contribute certain insights and expertise
beyond that to be expected fromthe safety committeenen enpl oyed
at the mine. | find that in denying thementrance, contrary to
the inspector's order, the operator violated section 103(f) of
the Act.

CONCLUSI ONS OF LAW

1. The operator has a right to i medi ate revi ew of the
citation and order issued in this case.

2. Mners and their representatives have the right under
section 103(f) to acconpany an inspector during a wal karound
i nspecti on conducted pursuant to section 103(g) of the Act.

3. The failure to file as a representative of mners under
30 CF.R Part 40, or fornmer Part 81, does not entitle an
operator to deny a representative of mners its right under
section 103(f) to acconpany an inspector during a wal karound
i nspecti on.

4. The operator in this case conmtted a violation of
section 103(f) by refusing entrance to the O Donnell No. 20 M ne
on April 24,
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1980, to nmenbers of the International UMM Safety D vision,
contrary to the order of the inspector.

ORDER
The citation and order in this case having been properly

i ssued, Applicant's notice of contest is hereby DI SM SSED.

James A. Broderick
Chi ef Admi nistrative Law Judge



