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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 79-60
PETI TI ONER A/ O No. 36-03135-03003
V. C and K Strips
C AND K COAL COWVPANY,
RESPONDENT
DEC!I SI ON

ORDER TO PAY

Appear ances: David Street, Esq., Ofice of the Solicitor
U S. Departnent of Labor, Phil adel phia,
Pennsyl vani a, for Petitioner, MSHA Bruno
Muscatel | o, Esqg., Brydon, Stepanian and
Muscatel | o, Butler, Pennsylvania, for
Respondent, C & K Coal Conpany

Bef or e: Judge Merlin

This case is a petition for the assessnent of civil
penalties filed by MSHA agai nst the C and K Coal Conpany. A
heari ng was held on May 13, 1980.

Prior to the hearing the parties submtted joint
stipul ati ons whi ch had been agreed to by counsel. At the hearing
| accepted these stipulations (Tr. 4).

Both parties waived the filing of witten briefs, and agreed
to have a decision rendered fromthe bench after the presentation
of oral argunent (Tr. 20). A decision was rendered fromthe
bench setting forth findings and conclusions with respect to the
al l eged violations (Tr. 20-24).

BENCH DECI SI ON
The bench decision is as foll ows:

This case is a petition for the assessnent of civil
penalties filed under section 110 of the Act. The
petition contains nine citations. The parties have
proposed a settlenment in the amount of $90 for the
first violation. This is the anmount originally
assessed. After reviewof this citation, | have
determ ned that the proposed settlenent is in
accordance with the statutory criteria and is therefore
appr oved.
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The remai ning ei ght citations which involve various
mandat ory standards have been the subject of detailed
stipulations submtted to me by the Solicitor and
operator's counsel. In these stipulations the parties
agree, inter alia, that the conditions occurred as cited;
that the conditions constituted a violation; that the
violations were conmtted by enpl oyees of an independent
contractor engaged by the operator to erect a drag line
for the operator's use; that the independent contractor had
sol e control over its enployees; that only the contractor's
enpl oyees were exposed to the conditions cited in the
petition except for the one citation, G tation 619324,
wi th respect to which respondent’'s maintenance enpl oyee
was exposed; that the operator was not negligent with
respect to any of these violations; that all but one of
the violations were serious; that the operator has a smal
history; that the operator's ability to continue in business
will not be affected by inposition of any penalties; that
the violations were abated in good faith; and that the
operator is nediumin size. Finally, the stipulations
set forth that the independent contractor had a separate
i dentification nunber.

The issue for resolution is whether a penalty should be
assessed agai nst the operator for the violations
committed by the independent contractor, and if so, the
appropriate amount of such penalties.

On Cctober 29th, 1979, the Commission in Ad Ben Coa
Company, Docket No. VINC 79-119, held that an operator
could be held responsible without fault for the
violations of the Act committed by its independent
contractor. In addition, the Conmm ssion deci ded that
the Secretary's determ nation to proceed agai nst the
operator for an independent contractor's violations was
revi ewabl e by the Conmi ssion. 1In reviewing the
Secretary's determ nation to proceed agai nst the
operator, the Conm ssion stated that the appropriate
inquiry was to determ ne whether the Secretary's
deci sion was nmade for reasons consistent with the
pur poses and policies of the Act. The Conm ssion
further set forth that the Secretary had represented at
that time, i.e., last Cctober, that the policy of
enforcing the Act only agai nst owners was an interim
one pendi ng adopti on of regul ations providi ng gui dance
to inspectors in the identification and citation of
contractors. The Conm ssion expressly noted that the
interimpolicy of citing only owners was not in |line
with the view expressed by the Secretary in his
proposed regul ati ons of how best to enforce the 1977
Act. Neverthel ess, the Conm ssion recognized that it
takes "sone tine" for the devel opment of new poli cies
and new procedures and therefore, the Secretary's
decision in that case to proceed agai nst the operator
was held to be
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grounded on consi derations of consistent enforcenent.
Accordi ngly, the Comm ssion upheld the citation. Finally,
t he Conmi ssion concluded that if the Secretary "undul y"
prol onged the policy that prohibited direct enforcenent
agai nst contractors he woul d be disregarding the intent

of Congress.

Six and a half nonths have now el apsed since the
Conmi ssion's decision in Ad Ben. N ne nonths have
el apsed since the Secretary issued his proposed
regul ations on this matter. During oral argunent, the
Solicitor advised that the Secretary has hel d hearings
on the proposed i ndependent contractor regul ations. The
record on these hearings was closed | ast Novenber but
no definitive action has yet been taken. |t appears,
therefore, that for a substantial period of time this
matter has been before the Secretary.

Time is running out for the Secretary in this situation

Citations of operators, especially where as here the
i ndependent contractor has his own identification
nunber, does not advance effective enforcenent of the
Act. Rather it does just the opposite.

Action by the Secretary on this matter is overdue.
I have determined not to dismiss this particular petition
and vacate these citations. However, under the
ci rcunstances only a nom nal penalty against the
operator will be assessed.

The Secretary should realize that the day is not far
di stant when citations such as these will be vacated
and when a petition such as this will be dism ssed.

As already set forth, | approve a penalty of $90.00 for
the first violation. A penalty of $1.00 is inposed for
each of the eight remaining citations.

The operator is ordered to pay $98.00 within 30 days
fromthe date of the issuance of the witten decision
confirmng this Bench decision

ORDER
The foregoi ng bench decision is hereby, AFFI RVED

The operator is ORDERED to pay $98 within 30 days fromthe
of this decision.

Paul Merlin
Assi stant Chief Adm nistrative Law Judge



