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            Federal Mine Safety and Health Review Commission
                  Office of Administrative Law Judges

SECRETARY OF LABOR,                      Application for Review of
  MINE SAFETY AND HEALTH                   Discrimination
  ADMINISTRATION (MSHA),
  ON BEHALF OF DELMAR WORKMAN,           Docket No. WEVA 80-159-D
                        COMPLAINANT      Complaint No. CD 79-304

                    v.                   Preparation Plant

KESSLER COALS, INC.,
                        RESPONDENT

                     DECISION APPROVING SETTLEMENT

Appearances:   Barbara K. Kaufmann, Esq., Office of the Solicitor,
               U.S. Department of Labor, Philadelphia, Pennsylvania,
               for Complainant C. Lynch Christian III, Esq., Jackson,
               Kelly, Holt & O'Farrell, Charleston, West Virginia,
               for Respondent

Before:        Judge Stewart

     The above captioned case is an application for review of
discrimination brought pursuant to section 105(c) of the Federal
Mine Safety and Health Act of 1977, 30 U.S.C. � 801 et seq.,
hereinafter referred to as the Act.

     On December 19, 1979, the Secretary of Labor (MSHA) filed a
complaint of discrimination on behalf of Delmar Workman.
Respondent filed its answer on January 21, 1980.

     At the commencement of the hearing on April 15, 1980, in
Charleston, West Virginia, the parties announced the following
agreement:

          The terms of the settlement agreement are these:

          That Kessler Coal Company will expunge from the
     employment record of Delmar Workman all references to
     his unexcused absence of September 14th, 1979, and that
     his absence of September 14th, 1979, be considered an
     excused absence.

          As part of this agreement, Kessler Coal Company
     agrees that any discipline based on unexcused absences
     occurring subsequent to September 14th, 1979, be
     adjusted accordingly.
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          Respondent further agrees to post a notice in a
     conspicuous place for a period of fourteen days.  The
     terms of that notice to be as follows:

          Pursuant to an agreement between the Mine Safety and
     Health Administration and Kessler Coals, Inc., Kessler
     Coal Company agrees that no person shall be discharged
     or in any manner discriminated against or caused to be
     discharged because such miner, representative of
     miners, or applicant for employment (1) has filed or
     made a complaint under or related to this act,
     including a complaint notifying the operator or the
     operator's agent or the representative of the miners,
     including a complaint notifying the operator or the
     operator's agent or the representative of the miners at
     the coal mine of an alleged danger or safety or health
     violation in a coal or other mine or; (2) is a subject
     of medical evaluations and potential transfer under a
     standard published pursuant to Section 101 or; (3) has
     instituted or caused to be instituted any proceeding
     under or related to this act or; (4) has testified or
     is about to testify in any such proceeding or; (5)
     because of the exercise by such miner, representative
     of miners, or applicant for employment on behalf of
     himself or others of any statutory right afforded by
     this act.

          The settlement agreement between the parties further
     stipulates that the complainant will withdraw its
     charge of discrimination.

     *        *        *        *        *        *        *

          The settlement agreement has been reached as a result
     of protracted discussion this morning in the spirit of
     compromise and to resolve disputed claims without the
     necessity of protracted litigation.

         That further, the withdrawal of the discrimination
     complaint indicates and * * * states the position
     that no further action on the events described in the
     complaint will be pursued by the Mine Safety and Health
     Administration.  * * *

          The one other point that might be clarified for the
     record is the adjustment of the disciplinary action.
     The matter involved in this case was a verbal warning.
     A subsequent written warning will now be adjusted to a
     verbal warning, according to the settlement agreement.
     * * *

          [T]he subsequent warning has already been withdrawn,
     so that there is currently, pursuant to the settlement
     agreement, no verbal warning for unexcused absence.
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     At the conclusion of the hearing, this settlement agreement
was read back by the court reporter and both parties expressed their
satisfaction with its terms.

     The agreement of the parties was approved from the bench and
the proceeding was dismissed.

                                 ORDER

     The approval of the agreement by the parties and the
dismissal of the proceeding are affirmed.

                                   Forrest E. Stewart
                                   Administrative Law Judge


