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Cont est ant;
David Street, Esq., Ofice of the Solicitor, US. Departnent
of Labor, for Respondent.

Before: Administrative Law Judge Steffey

Pursuant to an order dated February 28, 1980, as anended April 7, 1980,
a hearing was held with respect to the issues raised in Docket No. WEVA
79-343-R on April 15, 1980, in Charleston, Wst Virginia, under section
105(d) of the Federal Mne Safety and Health Act of 1977.

Docket No. WEVA 79-343-R

Upon conpletion of introduction of evidence by the parties, | rendered
the bench decision which is reproduced bel ow (Tr. 164-174):

The proceeding in Docket No. WEVA 79-343-R is based on a

Notice of Contest of Citation No. 655331, and that Notice of
Contest was filed on August 13, 1979.
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| shall nmake a few findings of fact in the nunbered
paragraphs set forth bel ow

1. On July 12, 1979, Inspector Robbins traveled to the
No. 2 Mne of United States Steel Corporation. He first went
to the 011 Section and observed that there were some wde
areas in the shuttle-car roadway. He made four neasurenents
and found that the neasurements ran from 17 feet at the nar-
rowest place to 21 feet at the widest place. He thereupon
wrote Citation No. 655331 citing the operator for failure to
follow his roof-control plan.

2. On page 21 of the roof-control plan, there is a pro-
vision which states, "In areas where the width of the open-
ings exceeds 18 feet, at least one row of posts shall be
installed on either side on not nore than 5-foot centers
lengthwise, limting the width of the roadways to 16 feet
for one full pillar outby the pillar being mned."

3. The inspector testified that he felt the conpany was
aware of the provision in its roof-control plan, and that it
had failed to follow this provision; therefore, he felt it
was an unwarrantable failure on the part of the conpany to
conply with its roof-control plan. The inspector allowed an
extrenely long tine for termnation of the citation because
hewas scheduled to go for some training, and he knew that a
consi derabl e amount of tine would el apse before he.would be
able to return to the mne to termnate the citation; there-
fore, he gave the conpany until August 6, 1979, within which
to abate a citation which was witten on July 12, 1979.

The conpany actually had installed the posts al nost ime-
diately after the inspector wote his citation. The actua
termnation of the citation was witten on August 7, 1979
and was received in evidence as Exhibit M5. The conpany did
denonstrate a good faith effort to achieve rapid conpliance.
The extrenely long tine that was given for conpliance was
related to the inspector's obligations rather than to the
period of time it took to conply with the citation.

4.  The inspector conceded during his testinony that
MSHA has a specialist by the name of Si Gaspersich who pri-
marily assists or confers with operators concerning the
occurrence of mountain bunps in their mnes. Inspector
Robbins i ndicated that he had discussed the question with
M. Gaspersich about the occurrence of mountain bunmps in the
No. 2 Mne, but no one advised the inspector that the roof-
control plan should be waived to the extent that it mght be
advisable not to install posts in the roadway in a nine in
whi ch nountain bunps occur.
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5. The company’s witnesses have testified that they had
an understanding with Mr. Gaspersich that it was unnecessary
to install posts in a roadway to narrow it down to 16 feet
because to install posts in a mine in which mountain bumps
may occur increases the hazard to the miners by converting
the posts into projectiles in case a mountain bump should
occur. In general, a mountain bump has been described as a
sudden outburst of coal from the ribs when pressures from
the roof become so great that the coal is suddenly forced
from the rib and into the roadway or entry.

-I think that the above paragraphs are sufficient in the
way of basic findings of fact. We have here under review a
citation written under’ section 104(d)(1) of the 1977 Act. In
order to support a citation under that section of the Act, an
inspector must first of all determine that no imminent danger
exists; and I am sure the testimony indicates that there was
no imminent danger in the roadway.

If the inspector then finds there is no imminent danger,
he is, of course, supposed to find that a violation occurred.
On that question, I do not think there is any doubt but that
a violation did occur because an operator is required to
submit and follow a roof-control plan under section 75.200 of
the regulations. And it is undisputed that the roof-control
plan did require the installation of posts to narrow the
entry down to 16 feet if areas existed which were 18 feet or
more in width.

Testimony was given by Mr. Dalton, who was the section
foreman on the evening shift from 4 p.m. to midnight on the
shift preceding the day shift on which the inspector wrote
Citation No. 655331. Mr. Dalton testified that he had
stepped off the width of the roadway on his shift and that he
did not find any areas that were in excess of 18 feet. |
believe that 1 will have to take the inspector’'s statement
that he measured these areas and found them to be in excess
of 18 feet, because | think Mr. Dalton could easily have made
a mistake of a couple of feet in stepping off an entry; and I
do not think that | can accept an estimate as compared with
an actual measurement, especially when the mine foreman,

Mr. Blevins, agreed that the inspector had measured an area

which was 21 feet wide at the most outby area of this roadway.

Now, the next step the inspector must take is that he
must find the failure of the company to comply with this pro-
vision in the roof-control plan on page 21 is an unwarrant-
able failure. The former Board of Mine Operations Appeals,
after having been reversed for some of its holdings on the
strictness of the requirements for making a determination of
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unwarrantable failure in International Union v. Kleppe,

532 F.2d 1403 (D.C. Cir. 1976), cert. denied, 429 US. 858,
held in Al abama By-Products Corporation, 7 IBMA 85 (1976),
that the finding of significant and substantial in an unwar-
rantabl e failure notice can be made so long as the inspector
finds that something other than a technical violation has
occurred. The Board said that the violation did not have to
i nvol ve even serious bodily harm much | ess the threat of
deat h.

So, in the situation that prevailed at the tine Gtation
No. 655331 was issued, under the Board's rationale in the
Al abama By- Products case, the violation could be found to be
significant and substantial because the inspector said the
ribs showed there was weight being appfied to themby the
roof and that he felt in such circunstances that the roadway
coul d not be considered safe until the supports had been
installed. The Al abama By-Products case primarily considered
the conditions under which a violation may be found to be
significant and substantial.

The former Board in Zeigler Coal Conpany, 7 |BVMA 280
(1977) at pages 295 to 296, stated that an unwarrantable
failure can be defined as a condition or practice occurring
whi ch the operator knew or shoul d have known existed and
which it failed to correct because of a lack of due diligence
or because of indifference or lack of reasonable care. The
Board stated in that same decision that the inspector's
judgnent in this regard nust be based on a thorough investi-
gation and nust be reasonabl e.

The roof-control plan which was in effect at the tinme
the citation was witten and which is Exhibit M4 in this
proceedi ng, provides that changes shall not be nade in the
mning system until the plan has been revised accordingly,
so | amconfronted with the fact that M. Dalton, who is the
section foreman on the evening shift, stated that he knew
that provision about the narrowing of the haul ageway to
16 feet in areas in excess of 18 feet when encountered; and
I amconfronted with the testimony of M. Blevins, the mne
foreman, who said he had not instructed the foremen or the
mners to ignore the provision of the roof-control plan so
that they could omt the installation of posts if the area
were greater than 18 feet

So, there is no doubt the conpany knew what the plan
required; the conpany's own evidence shows that. Stitl these
particular posts had not been installed, and M. Blevins
stated that in his opinion the 21-foot area did not really
| ook 21 feet wide and that he thought |nspector Robbins had
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been pretty strict in nmeasuring this area at the widest
pl aces and conming up with areas that were in excess of
18 feet, because in his opinion the roadway just did not
| ook 18 feet wide.

Now, | think the conpany has presented sone very appeal -
ing testimony which shows that M. Gaspersich had told the
conpany that it was, in his opinion, hazardous to install
these posts, particularly since the conpany rarely had an
area wi de enough to require the posts. As far as that goes
the inspector himself said that in periods prior to July 12,
1979, he had not seen any areas which appeared to be 18 feet
or wider and therefore this was the first time he had encoun-
tered the failure to install the posts

The courts have indicated that an inspector's findings
should not be sustained only if it can be found that the
inspector clearly abused his discretion. | cannot concl ude,
in view of the fact the roof-control plan does contain a pro-
vision requiring the roadway to be narrowed down to 16 feet
in case there are areas that are 18 feet or nore in wdth,
that it is an abuse of discretion on his part to find it was
unwarrantable failure when one takes into consideration the
rather mld situations that have to prevail before an
unwarrantable failure can be found to exist.

Now, counsel for contestant has stressed the fact that
the inspector was actually requiring themto put up these
posts in a shuttle-car runway which would not have been used
except for about 15 or 20 minutes to nmine a final pushout in
the pillar which was then being recovered. The fact renmains
that the shuttle car runway woul d have been used at |east for
that period of time; and just as the operator cannot be sure
when a mountain bunp will occur, neither can the inspector be
sure when a piece of roof will fall.

So, without an amendment to the roof-control plan per-
mtting the conpany to have wider areas than 18 feet without
installing posts, | cannot find that the inspector abused
his discretion in this instance.

| perhaps should also discuss the fact that there was
identified as Exhibit M6 in this proceeding a roof-contro
plan which was in effect in August 1976; under that plan the
conpany had sone provisions which enabled it to take into
consi deration nmountain bunmps, but those provisions were
removed fromthe plan in 1978, after a fatality occurred in
which a miner was killed after being struck by a piece of
rock which fell fromthe rib. Also, | should note the
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present plan was revised so that those provisions no |onger
are in the plan and were not in the plan on the day the
citation was issued.

There wWas testinony by the conpany's chief nine inspec-
tor, M. Dickinson, to the effect that within the |ast
6 weeks or nmonth, a provision has been subnitted to MSHA
under which the roof-control plan would be anended to per-
mt the conmpany to have a roadway 20 feet wide before it is
necessary to install posts to narrow the entry down to
18 feet, but that particular amendment has not been put in
witing yetand, of course, was not a part of the roof-
control plan on July 12, 1979, when Ctation No. 655331 was
witten.

For the reasons given above, | find that Ctation
No. 655331 was properly witten under section 104(d)(1) of
the Act and should be affirmed, as hereinafter ordered.

Docket No. WEVA 80-290

The order providing for hearing with respect to the Notice of Contest
filed in Docket No. WEVA 79-343-R consolidated all civil penalty issues which
m ght subsequently be raised if the Secretary of Labor should file a petition
seeking to have a civil penalty assessed for the violation of section 75.200
which had been alleged in Citation No. 655331 which was the subject of the
Notice of Contest filed in Docket No. WEVA 79-343-R. The Secretary did file
such a petition in Docket No. WEVA 80-290 on April 24, 1980, and a decision
with respect to that petition is set forth below, based on the findings which
were nade above in ny decision in Docket No. VEVA 79-343-R

The petition in Docket No. WEVA 80-290 seeks assessnent of a civil pen-
alty for the violation of section 75.200 alleged in Citation No. 655331.
The petition raises the usual issues which have to be considered in civil
penalty cases, that is, whether a violation of section 75.200 occurred in
this instance and, if so, what penalty should be assessed based on the six
criteria set forth in section 110(i) of the Act. | have already found, in
considering the Notice of Contest filed in Docket No. WEVA 79-343-R that a
violation of section 75.200 occurred when United States Steel Corporation
failed -to install tinmbers in a roadway which was nore than 18 feet in width.
Therefore, the six criteria will now be considered in assessing an appro-
priate penalty.

It was stipulated at the hearing that U S. Steel is a large operator and
that payment of civil penalties will not cause it to discontinue in business.
There is nothing in the record to show that respondent has such a significant
history of previous violations as to warrant an increase in the penalty under
the criterion of history of previous violations.

| found above in my decision under Docket No. VEVA 79-343-R that respon-
dent denpnstrated a good faith effort to achieve rapid conpliance after the
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violation was cited. That nmitigating factor will be taken into consideration
in assessing the penalty.

The violation was noderately serious. The roadway had been driven wi der
than 18 feet and posts had not been erected to narrow the roadway to a width
of 16 feet as required by the roof-control plan then in effect. The inspec-
tor did not find any roof conditions which made it appear that the roof was
likely to fall and the roadway woul d have been used for only a period of
15 or 20 minutes because the roadway was needed for the purpose of hauling
coal from a pushout which was being mned at the tine the violation was
cited. Mreover, the inspector said that respondent rarely exceeded the
18-foot Wi dth and that the roadways were normally not w de enough to require
installation of posts. In such circunstances, arelatively noninal penalty
is warranted under the criterion of gravity.

The facts considered in my decision in Docket No. WEVA 79-343-R above
support a finding that the violation was associated with a | ow degree of
negligence because respondent's roof-control plan which had been in effect
shortly before the violation of section 75.200 was observed permtted
respondent to omit the installation of tinbers to narrow roadways because of
the occurrence of bunps in the nine here involved. Bunps occur when a large
section of the rib pops off with sufficient force to convert posts near the
ribs into projectiles which constitute hazards as great as a roof fall night
be.

The evi dence shows that respondent is currently seeking to have its
roof-control plan amended so as to allow it to omt installation of posts
in roadways where bunps are prevalent. In such circunstances, a nom nal
penalty under the criterion of negligence is warranted.

A penalty of $50 is appropriate under the six criteria of the size of
respondent's business, the fact that payment of penalties will not cause it
to discontinue in business, the fact that respondent denonstrated a good
faith effort to achieve rapid conpliance, the noderate gravity of the viola-
tion, the low degree of negligence involved, and respondent's history of
previous violations.

Docket No. WEVA 80-81-R

A hearing with respect to the Notice of Contest in Docket No. WEVA
80-81-R was held in Charleston, Vst Virginia, on April 16, 1980, under
section 105(d) of the Act. Upon conpletion of introduction of evidence by
the parties, | rendered the bench decision which is reproduced bel ow (Tr.
154-163)

Counsel for United States Steel Corporation filed on
Novenber 5, 1979, in Docket No. VEVA 80-81-R a Notice of
Contest challenging Order No. 655316, which was issued on
Cctober 2, 1979, at its Gary District No. 2 Mne.
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The following findings of fact provide the basis for
my decision in this proceeding:

1. Two coal mine inspectors, namely Donald C. Simpkins
and Tommy Robbins, went to U.S. Steel No. 2 Mine on October 2,
1979, and as they approached the No. 011 Section, they
inspected the track haulageway. Inspector Simpkins issued
Citation No. 656018 in which he alleged there was a violation
of section 75.202 because loose, unsupported ribs existed at
three locations along the track entry.

2. After the inspectors had continued on into the
011 Section here involved, Inspector Robbins became concerned
about some loose ribs which he observed inby the loading
point in a shuttle car haulageway. After appraising the
situation, the two inspectors jointly issued Order No. 655316
under section 104(d)(1) of the Act.

That order cites the following condition or practice,
"[1 loose, unsupported ribs were present on the left and right
side of the active shuttle-car roadway, beginning approxi-
mately 68 feet inby the shuttle-car dumping point and extend-
ing inby for a distance of 32 feet on the right side and
beginning approximately 50 feet inby the dumping point and
extending inby for a distance of 14 feet on the left side.”

3. The shuttle-car haulageway is a main travelway for
shuttle cars and the inspectors also saw some men cleaning
around the dumping point outby the area of the 32 feet and
14 feet, respectively, of loose ribs that were cited in their
order.

4. Respondent demonstrated a good faith effort to
achieve rapid compliance because the order was written at
9:45 a.m. and the inspector terminated the order at 11:15 a.m.
It was testified by one of the contestant’'s witnesses that
the actual abatement process occupied a period of from 30 to
45 minutes. The actual work taken to abate the violation of
section 75.202 which was cited in the order, was the setting
of five posts on the left side of the shuttle-car roadway.

It was unnecessary to take down any of the loose ribs on the
left side.

5. On the right side, one post was set at the corner on
the most inby portion of the 32-foot area, some coal was
pried down about the middle of the 32-foot area, and a little
coal was taken down toward the outby part of the 32-foot area.
A portion of loose roof on the rib at the corner had to be
taken down with a scoop, because it could not be pried down
with a bar, in view of the fact that there was a rib bolt
holding that section of rib into the wall.
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6. Exhibit D shows that there were rib bolts and boards
spaced along the entire rib on an average of 6 feet apart.
And the mine foreman, M. Gygiel, testified that the roof
was in good condition and that the roof had been recf bslted
on 4-foot centers or |ess.

7. The angle of repose on the 32-foot right side was
toward the roof; that is, the rib was farther into the roadway
at the bottom of the rib than it was at the top. On the
14-foot left side of the area cited in the order, the angle
of .repose was nearly vertical or perpendicular to the mne
floor, but none of the rib was |oose enough to require any of
it to be taken down in order for the inspectors to terminate
tlie order.

8. Section 75.202 to the extent here pertinent, provides
"{1}oose roof and overhanging & |oose faces and ribs shall be
taken down or supported." A violation of section 75.202 was
proven by both the contestant's evidence and MSHA's evi dence
because some of the coal was |oose on the right side and was
taken down, even though the quantity only amounted to from
one-half to three-quarters of a ton.

9. For the civil penalty aspect of this case, | would
like to note some stipulations entered into by the parties
which will becone pertinent when | receive the file contain-
ing the Petitibn for Assessment of Civil Penalty for this
alleged violation of section 75.202. The first stipulation
was that United States Steel Corporation is a |arge operator.
The second stipulation was that United States Steel Corpora-
tion is subject to the jurisdiction of the Conmission and the
1977 Act. The third stipulation was that payment of penal-
ties would not affect the operator's ability to continue in
business.  The ni ne parapgraphs above constitute the findings
of fact on which nmy decision will primrily be based.

In International Union, UMWA v. Kleppe, 532 F.2d 1403
(b.c. Gr. 1976), cert. denied, 429 U.S. 858, the court held
that when a notice or citation i S issued under section
104(e)(1) of the 1969 Act, which reads the sanme as section
104(d)(1) of the 1977 Act, there nust be a finding that there
was a violation which would significantly and substantially
contribute to the cause and effect of a mne safety and
heal th hazard, and be an unwarrantable failure violation.
The court held, however, the equivalent that an order nay be
i ssued under section 104(c){(1) or section 104(d)(1) of the
1977 Act even if no finding as to gravity is made. In short,
the court held that it is sufficient for the issuance of a
104(d) (1) order if the inspector only finds that there was an
unwarrantable failure violation.
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In this particular proceeding, therefore, since we are
dealing with an order issued under section 104(d)(1) of the
Act, we do not have to give any great consideration to the
question of how grave this particular violation was. From
the civil penalty aspect of the case, however, it mght be
sufficient or adequate or relevant for me to point out that
the preponderance of the evidence in this case shows that
this was not a serious violation. There was very little rib
surface which was | oose enough to require it to be taken down
and there was little likelihood that any of these ribs would
have fallen with sufficient force to cause any serious injury.
So | would find that the violation was noderately serious

Now we get to the question of whether the order was
unwarrantable, that is, whether you could find that there was
unwarrantable failure on the part of the operator in failing
to take care of this problembefore the inspectors observed
it

The former Board of Mne Qperations Appeals, after being
reversed on the hol ding about significant and substantial in
the Kl eppe case, which | just cited, stated in Zeigler Coal
Conpany, 7 IBMA 280 (1977), at pages 295 and 296, that an
unwarrantabl e failure to conply exists if the operator
invol ved has failed to abate the condition or practices con-
stituting the violation, and these conditions are such that
t he operator knew or should have known that they existed, or
that the operator failed to abate them because of a |ack of
due diligence or because of indifference or |ack of reasonable
care.

We have the testimony in this proceeding of Inspectors
Robbins and Sinpkins and the testinmony of two of the com
pany's witnesses, one being a mine foreman and the ot her
being an assistant foreman. A deternmination has to be made
as to whether they knew or shoul d have known, or whether
their section foremen or preshift examners, should have
known about these |oose ribs and shoul d have done sonething
about them before they were cited by the inspectors

Inspector Sinpkins' recollection of the facts was not
very vivid because a lot of time had passed since this order
was issued and because he had apparently not reviewed his
notes before coming here today. He was, in fact, called
as a witness by nme instead of the Government. Consequently,
| do not think his testinony is particularly useful in making
a determnation about the operator's know edge or |ack of
know edge in this area. So for all practical purposes,
have to bal ance the testinmony of two nmine officials with that
of Inspector Robbins.
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I was very much impressed with Mr. Grygiel's testimony
and with the amount of effort he had made to preserve a
record of the conditions that he found on October 2. 1 find
that his knowledge of the area and what was done was much
more full and complete than that of Inspector Robbins.

There must be a time in one of these cases when the
company’s testimony preponderates over that of the inspector,
and | think this case is one in which a finding of that
nature is justified. Exhibit D, which was prepared by
Mr. Grygiel i n great care and detail, shows that while there
may have been some cracks in the areas cited in the inspec-
tor’ s order, Mr. Grygiel did not consider them sufficient to
have attracted a preshift examiner's attention or section
foreman’s attention. Mr. Grygiel felt and, in fact, both of
the contestant's witnesses felt that the areas outby those
cited in the order looked the same as the actual areas cited
in the order and both witnesses said that they would not have
considered any of this area inby the loading point needed any
special work.

The roof-control plan, which is Exhibit M-4 in this pro-
ceeding contains in Paragraph 18 a provision that rib bolts
or posts shall be installed when the mining height exceeds
6 feet. According to Mr. Grygiel, every area in the mine
exceeds 6 feet, so it is a requirement in this mine that rib
supports be installed.

But that Paragraph 18 provides, "When rib supports have
become ineffective because of weight or pressure conditions,
the supports need not be replaced.” The provision goes on to
say "[h]lowever, loose ribs or brows shall be taken down or
supported according to federal and state mining laws.”

Consequently , there is no doubt but that the roof-control
plan would require contestant to take down loose ribs, if they
are observed, but the question is whether contestant’s
employees should have observed these particular loose ribs
and whether it was so obvious that they should have observed
them that the inspector properly considered contestant’'s fail-
ure to take down these loose areas to be an unwarrantable
failure.

After listening to the testimony of the company’s
witnesses and that of Inspector Robbins, I am of the opinion
that these particular loose ribs were simply not so obvious
and dangerous that a preshift examiner would have picked them
out as something requiring special attention, or that a sec-
tion foreman would have done so either.
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| am extrenely reluctant to find against an inspector.
| have done it on very few occasions. | am sure he acted in
good faith in this instance. It is certainly easier to
revi ew somebody el se's actions in the cal mand unhurried
at nosphere of a hearing roomthan it is to make determ na-
tions pertaining to the difficult task of inspecting nines
and making decisions about health and safety while exanning
an underground mine.

Nevertheless, | think in this instance, | shall have to
find that this particular violation was not sonething which
shoul d have been considered an unwarrantable failure under
the cases which | have cited above.

WHEREFORE, it is ordered:

(A) The Notice of Contest filed in Docket No. WEVA 79-343-R is denied
and Citation No. 655331 dated July 12, 1979, is affirned.

(B) Respondent in Docket No. WEVA 80-290 shall, within 30 days from
the date of this decision, pay a civil penalty of $50.00 for the violation
of section 75.200 alleged in Ctation No. 655331 dated July 12, 1979.

(€) The Notice of Contest filed in Docket No. WEVA 80-81-R is grant ed
and Order No. 655316 dated Cctober 2, 1979, is vacated.

(D) The civil penalty issues consolidated in this proceeding with
respect to Order No. 655316 are severed fromthis decision and will be
decided in a separate decision when | receive the file in which the Secretary
seeks assessnent of a penalty for the violation of section 75.202 alleged in

O der No. 655316.
Richard C Steffey Eé i

Administrative Law Judge
(Phone:  703-756-6225)

Di stribution:

Louise Q Synons, Attorney for United States Steel Corporation,
Legal Department, 600 Grant Street, Room 6044, Pittsburgh, PA 15230

(Certified Mail)

David Street, Attorney, Ofice of the Solicitor, U S. Department of
Labor, Room 14480, Gateway Building, 3535 Market Street, Philadelphia,
PA 19104 (Certified Mail)

Harrison Conbs, Esq., United Mne Workers of Anerica, 900 - 15th Street,
NW \Washington, DC 20005 (Certified Mil)
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