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Statenent of the Proceedi ngs

In the interest of a just, speedy and inexpensive determination of these
matters the parties waived an evidentiary hearing and filed cross nmotions for
summary decision together with a stipulation of material facts not in dispute.
The common question of law presented is whether evidence of two respirable
dust violations gathered through the use of a personal sanpler approved by
the Secretary of the Interior and the Secretary of Health, Education and
Wl fare under the 1969 Coal Act (30 C.F.R Part 74) is admssible to prove
a violation of the mandatory health standard set forth in section 202(b),

.

30 U S.C § 842(b), in an enforcenent proceeding brought under section *

110(¢a), 30 U.S.C. § 820(a), of the 1977 Mne Health and Safety Act.
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Coal workers’ pneumoconiosis--black lung disease--affects a high per-
centage of American coal miners with severe, chronic, and crippling respi-
ratory impaixment. The disease, which in its advanced form is inevitably
fatal is caused by long-term inhalation of respirable mine dust, including
coal dust. Me tiically speaking, respirable dust consists of particulates of
dust small enough to be taken into the terminal airways of the lungs, and
large enough to trigger the replacement of healthy lung tissue with hard
nodules formed in the scarring reaction of the body. As the disease
progresses the lungs lose volume and breathing becomes progressively more
difficult. In its advanced stages, the disease becomes a massive fibrosis
that continues to grow even after the worker is removed from exposure. The
complicated form of the disease produces lesions that gradually constrict
the flow of blood through the pulmonary vessels, first causing enlargement
of the right side of the heart and later causing death from congestive

cardiac arrest .

Black lung disease is an occupational disease that afflicts the lives
of thousands of miners and their families. Various studies show that between
10 and 30 percent of all working bituminous coal miners have some form of the
disease. Every miner lives under the threat of black lung and thousands die
of it every year. While 161 miners died in on-the-job accidents last year,
the UMWA estimates approximately 4,000 miners died of black lung disease.

Thus, more than 11 miners each day wheeze away their final breath as a rdsult

of black lung.




The Federal Coal Mne Health and Safety Act of 1969 recogni zed for the
first time that black Lung is an occupational disease. 1/ It mandated
allowable dust concentrations and provided for conpensation of disabled

mners. Over 400,000 niners are presently receiving black lung benefits. 2/

In an effort to curb the incidence of black Iung, Congress prcrvided in
Titles Il and Il of the Coal Act for limts on the amounts of dust to be
permtted in the anbient air of coal mines. Thus, sections 202(b)(2), 202(e)
and 318(k) of the Coal Act, 30 U.S.C.§§ 842(b)(2), (e), 878(k), provided that
ef fective Decenber 30, 1972, each operator of an underground coal mnine was
obligated to keep the weight of dust 5 nmicrons or less in "size" in each
cubic meter of air at or below 2 mlligrams. Section 202(a) of the Coal Act
further provided that:

Each operator of a coal mine shall take accurate sanples
of the anount of respirable dust in the mne atmosphere toO

whi ch each miner in the active workings of such mineis
exposed. Such sanples shall be taken by any device,hpproved

1/ Recogni zing the epidemc proportions to which the disease had grown in
the nation's nines, Congress devel oped a mandatory heal.th standard the pur-
pose of which was:

"k * * to provide, to the greatest extent possible, that the working
conditions in each underground 'coal nmine are sufficiently free of respirable
dust concentrations in the mne atnosphere to pernit each mner the oppor-
tunity to work underground during the period of his entire adult working
life without incurring any disability from pneumoconiosis or any other
occupation-rel ated di sease during or at the end of such period." Section
201(b), 30 U.S.C. § 841(b).

2/ See, President's Commission on Coal, The Anerican Coal Mner, March 1980
at 125. Al though the level of dust in the nation"s mnes has significantly
decreased since the passage of the 1969 Act, the epideniol ogical studies,
being conducted by the National Institute of Occupational Safety and Health
eval uating the effectiveness of dust suppression, prograns in preventing or

| essening the progression of pneunoconiosis will not yield prelininary
results until 1981.
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by the Secretary [of Interior] and the Secretary of Health
Education and Welfare and in accordance with such nethods, at
such locations, at such intervals, and in such manner as the
Secretaries shall prescribe in the Federal Register wthin
sixty days fromthe date of enactnent of this Act and from

time to time thereafter.
In addition, section 202(e) of the Act provided that the weight per unit
volume of the respirable dust collected in the approved devices was to be
measured by equating it with that which would be obtained if the dust were
collected with an MRE instrument. An MRE instrunent was defined as "the
gravinmetric dust sanpler with [a] four channel horizontal elutriator
devel oped by the Mning Research Establishment of the National Coal Board,

London, England." (See Appendix A).

Wth reference to the MRE instrument, the House Report on the Coal

Act, 3/ stated:

When reference in this report is made todust readings
which yie d results in terms of mlligrams per cubic meter of
air (mg/m*) such determnations are neasured with an MRE
instrument. As used in this title "MRE instrunent” means the
gravinmetric dust sampler with four channel horizontal elutria-
tor devel oped by the Mning Research Establishnment of the
National Coal Board, London, England.

Because the Board of Mne Operations Appeals ignored this definition it
failed to appreciate that the particle size linmtation, "5 micron6 or less in
size," as found in section 318(k) was neaningless unless "size" was defined

in terms of the weight of dust particulates aerodynamically separated and

JH. Rep. 91-563, 91st Cong., 1st Sess. at 15 (1969); Legislative Histgry
of the Coal Mne Health and Safety Act of 1969 (Public Law 91-173) as anended
through 1974 includingBlack Lung Amendnents of 1972, Subconmittee on Labor
of Senate Conmittee on Labor and Public Wl fare, 94th Cong., 1st Sess.,

Part | at 1045 (1975).

1661




collected by the MRE sanpler. Assuming that the "5 microns or less in gjze"
definition referred only to static or "linear" size, the Board found that
definition to be inconpatible with the gravinetric method of "size" neasure-

ment mandated by the statutory standard. 4/

4/ As the legislative history of the standard shows, the particle count per
cubic centimeter systemwhich the Board contended for was not only slow ang
tedi ous but unreliable because of the subjectivity involved in making the
"size" and "count" determinations. Because of this and because recent ned-

i cal evidence showed that the mass or weight of the dust sanple, i.e., the
"size" of the dust sample per cubic neter of air was the controlling causa-
tive factor, the MRE instrunent which ultimately records the weight in nilli-
grams per cubic meter of air was developed. The MRE instrunment separates out
(elutriates) and wei ghts (gravimetrically) dust in the minus-7 mcron equi-
val ent aerodynami ¢ size range. Hearings before the Subcommittee on Labor

of the Senate Committee on Labor and Public Welfare, pp. 576-579, 91st Cong.,
1st Sess. (1969). The aerodynam c equival ency factor which the Board never
understood is explained as follows. The MRE design is based on particle

sel ection principles which simulate the behavior of the human respiratory
tract in a dust cloud. Enpirically speaking, respirable dust is any dust
that can penetrate the respiratory system and deposit in the termnal airways
of the lungs. Mst conmmonly this is dust with a particle size of 5 microns
or less in diameter, but may include particles as large as 200 nicrons where
such particles have aerodynam c characteristics that cause themto behave

in the pulnonary air flow like 5 mcron dust. [Eastern Associated Coal Corp.,
7 IBVA 133, 140-142 (1976). It is inportant to understand exactly what the
MRE device measures. The four channel horizontal elutriator remves from
the airstreamall particles with an aerodynam ¢ equi val ent diameter greater
than 7.1 microns, lets pass approximately 50 percent of particles with an
aerodynamic equival ent diameter of 5 microns, and lets pass approximately
98 percent of particles with an aerodynanmic equivalent diameter of 2 mcrons.
The term aerodynam ¢ equival ent dianeter refers to 'the dianeter of a spher-
ical particle of unit density having the same falling velocity as the parti-
cle in question," See, Sanpling and Eval uating Respirable Coal M ne Dust,
Bureau of Mnes, |C 8503, February 1971, at 3. A particle of unit density,
or a density of one, has the same density as water, i.e., 1l gram per cubic
centinmeter. See, Dictionary of Mning, Mneral and Related Terns, Bureau

of Mnes, 1968, at 312. Thus, the MRE device sorts particles based on their
aerodynami ¢ performance characteristics rather than on their "linear size."
Both the density and shape of particles affect their aerodynanm c character-
istics. For exanple, a sphere of dust 5 microns in dianeter as neasured
with a microscope but with a density tw ce that of water woul d be renoved
fromthe airstreamsignificantly sooner than a similar sphere of unit degsity,
and woul d have an equi val ent aerodynanic diameter in excess of 5 mcrons
even though its "linear size" is only 5 mcrons. Sinmlarly, the shape of a
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This erroneous interpretation of the Congressional intent led the Board

to declare the standard invalid and unenforceable. Eastern Associated Coal

Corporation, 7 IBMA 14, 133 (1976). To prevent the conplete repeal of the

vital dust suppressant program the Secretary of the Interior took the
unprecedented step of personally intervening in the matter to stay the

ef fectiveness of the Board's nullification order. Decision and Order of the

Secretary of the Interior Staying Board of Mne Operations Appeals Decision,

dated January 19, 1977.

fn. 4 (continued)

particle also affects its aerodynam c performance. A 5 micron cube of unit
density nmaterial would have an equival ent aerodynamic diameter in excess of
that of a 5 mcron sphere of unit density since it would be remved fromthe
airstream sooner than the sphere. Applying these principles to the neasure-
ment of mine dust, it can be determined that a 5 micron cube of coal dust,
the lightest constituent of mine dust having a density of 1.3, has an equiv-
al ent aerodynami c di aneter of approxinmately 6.8 mcrons, and therefore only
approxi mately 5 percent of such 5 nicron cube particles would be deposited on
the MRE filter. A 5 micron cube of |inmestone, a conmon constituent of nine
dust with adensity of 2.6, has an equival ent aerodynanic dianmeter of
approximately 8.5 microns, and therefore would not be deposited at all on
the MRE filter; These relationghips can be deternined by using the fgllow-
ing formula: (size in rn'crons)5 (density) = (pi/6) (size in mcrons)~ (unit
density) where the left side of the equation describes the mass of the cube
in question and the right side the size of an equival ent sphere of unit
density. Thus, it is apparent that although the MRE device neasures parti-
cles on the basis of their aerodynam c performance characteristics, it also
ef fectively neasures the respirable fraction of mine dust even if defined
solely with regard to "linear size." This is the equivalency factor the
Board could not understand. It is inportant to recognize, however, that the
respirabl e dust standard was devel oped with reference to the MRE devi ce and
is expressed in terms consistent with the characteristics of that device.
Any attenpt to change the definition of respirable dust or the sanpling
method used would require a corresponding change in the standard. (See
Appendi x B). '
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After being made aware of the "Interior Board's misinterpretations of
the respirable dust statutes," 5/ Congress took action to elimnate the
"conflicting definitions * * * which have threatened to interfere with the
civil penalty enforcement of the dust sanpling program" 6/ Thus, section
202(b), 30 U.S.C. § 842(b), of the 1977 Mne Act repeal ed section 318(k) of
the 1969 Coal Act, 30 U S.C. § 878(k), which the Board had ni sconstrued, and
anended section 202(e) so as to delete the reference to the MRE instrunent.
Section 202(a), 30 U S.C. § 842(a), of the 1977 Mne Act. The latter was
designed to ensure that the particle selection principle upon which the MRE
instrument operates (separation of mnus-7 micron dust particles fromthe
dust cloud or atnosphere) could not be used to underm ne once again the
gravimetric nethod of measurenent of deleterious concentrations of respirable
dust. As the Senate Committee Report stated:

Section 318(k) of the Federal Coal Mne Health and

Safety Act of 1969 is anended by del eting subsection (k)

whi ch defines respirable dust in ternms of dust particulates

5 microns in size or less. The new definition in subsec-

tion (e) defines respirable dust in terns of average concen-

tration, a nethod of determning the amount of dust in a

m ne at nosphere on the basis of weight. Since all devices

approved by the Secretary and the Secretary of Health

Education and Wl fare neasure respirable dust on the basis

of weight, rather than particle size, this anendrment is

necessary to make the definition of respirable dust conform
to the approved nethod of sanmpling. 7/

5/ Hearings Before the Subcommittee on Labor of the Senate Committee on
Human Resources, 95th Cong., 1st Sess., at 163 (March 1977).

6/ Conference Report on S. 717, S. Rep. 95-461, 95th Cong., 1st Sess. 633
reprinted in Legislative History of the Federal Mne Safety and Heal th Act
of 1977, at 1341 (July 1978).

1/ S. Rep. 95-181, 95th Cong., 1st Sess. at 51, Leg. Hist., supra at 639.
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To underscore the inmportance and urgency of this amendnent the M ne Act
further provided that the amendment to the definition of approved devices
was to be effective on the date of enactment of the Mne Act (November 9,
1977), and not 120 days thereafter as was true of the renmainder of the new

Act . Section 307, 30 U.S.C. § 801, note.

Two months later, Secretary Andrus after tacitly accepting the Board's
erroneous interpretation of the size particle definition of respirable dust
undertook to vacate Secretary Kl eppe's stay of a year earlier on the ground
that the repeal of the 318(k) definition had mooted the issue for the
future. 8/ This effectively conpronised the enforcement of sone 4,000 out-
standing violations of the dust standard that occurred prior to Novenber 9,

1977.

On March 24, 1978, sone 4-1/2 nonths after Congress repeal ed section

318(k) of the Mne Act, the Departnent of Labor deleted 30 CF. R 70.2(i),

_the counterpart of section 318(k) which appeared in the Code of Federa

Regul ations. And on April 8, 1980, the Departnent of Labor finally deleted
the 318(k) definition from30 CF. R 75.2(k) of the mandatory safety

st andar ds.

In each of these cases the operator concedes it had respirable dust

concentrations in excess of the 2 milligramstandard--3.0 nilligrans in the

#

8/ Order of the Secretary of the Interior Dissolving Secretarial Stay
Order of January 19, 1977, issued January 3, 1978
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case of Kanawha and 2.1 nilligrams in the case of Beckley. Despite this, it
moves for summary decision in its favor on the authority of Judge More's

decisions in Al abana By-Products Corporation, SE 79-110 (February 12, 1980),

appeal pending; and Oga Coal Co., HOPE 79-113-P (June 28, 1979), appeal

pendi ng.

In Al abama By-Products Corporation and O ga Coal, Judge More concl uded

that (1) the repeal of the size particle definition by Congress in Novenber
1977 was nullified by the failure of the Secretary of Labor to delete the
definition from30 C.F.R §75.2(k) of the mandatory safety standards and
thus the standard was once again rendered unenforceable and (2) the failure
of the Secretary of Labor and the Secretary of Health, Education and Wl fare
to issue a new Part 74 of the Code of Federal Regulations and thereby
redefine respirable dust renders ineffective the gravinmetric nethod of

measurenment reaffirmed in section 202(e) as anended in Novenber 1977.

I must respectfully decline to follow the decisions of Judge More.
First, | find it axiomatic that repeal of the statutory basis for the defini-
tions set forth in 30 CF.R §§70.2(i) and 75.2(x) deprived them of all
legal vitality and significance. In this connection, I note that in April
1980, the Department of Labor finally substituted the gravimetric definition

set forth in section 202(e) 9/ for that in old 318(k). Despite the delay, |

9/ The gravimetric definition states:

"'Respirable dust' means dust collected with a sanmpling device approved
by the Secretary and the Secretary of Health, Education and VWelfare in .
accordance with Part 74 (Coal Mne Dust Personal Sanpler Units) of this
title. Sanpling device approvals issued by the Secretary of Interior and
Secretary of Health, Education and Welfare are continued in effect.”
45 F. R 24000, 24004.
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find no rational basis for concluding the Department's laggardly approach to
deletion of the so-called "linear" definition of respirable dust rendered

unenf orceabl e the nandatory health standard. 10/

I reject as unsound the view that an agency can adninistratively veto or
render null, void and unenforceable an Act of Congress by allowi ng obsolete
regulations to remain in the Code of Federal Regulations or that regulatory
ineptitude is an acceptable alternative to effective enforcement of the Mne
Safety Law. For these reasons, | conclude the "linear" definition of respi-
rable dust has been a dead letter since at |east Novenber 9, 1977, and that
the Secretary's failure to conform his regulations with the Congressional will
was and is no bar to enforcenment of the respirable dust standard set forth in
Title Il of the Mne Health and Safety Law. 30 CF. R Part 70, 30 US.C

§ 841 et seq.

| further conclude that while the Board of Mne Operations Appeal s never
was abl e to conprehend the enforcement scheme mandated by the aerodynanic
equi val ency test, the fact is that the Bureau of Mnes, MESA, MSHA and Con-
gress always intended that for the purpose of enforcement of the respirable
dust standard average concentrations were to be nmeasured by whatever dust was
collected by the MRE instrument or its equivalent as approved by the two

Secretaries. 11/

10/ As we have seen the "linear" definition was deleted from the regulations
inpl ementing the Health Standards in March 1978. The violations here occurred
in My and July 1979.

11/ Congress has never deviated fromits statenment that:

When reference in this report is made to dust reading! which yield
results in terns of nilligranms per cubic neter of air (mg/m ) such determina-
tions are neasured with an MRE instrument.” H Rep. 91-563, 91st Cong.,
1st Sess. at 15. See also 45 F.R 23996 (1980).
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Ever since April 3, 1970, 30 C.F.R § 70.206 has provided that for the
purpose of determning conpliance, concentrations of respirable dust collecteq
with an approved sanpling device will be expressed in ternms of "equival ent
concentrations of respirable dust as neasured with an MRE instrument." And
ever since March 11, 1970, the approved sanpling device has been a persona
sanpler unit, such as the Bendix Mcron Air Il units involved in these viola-
tions, built and maintained in accordance with the provisions of Part 74 of

Title 30 of the Code of Federal Regulations. (See Appendix ).

Under Part 74, the.National Institute of Cccupational Safety and Health
(vice the Secretary of HEW is responsible for approving the efficiency and
accuracy of the dust sanplers and MSHA (vice MESA and the Secretaries of
Interior and Labor) is responsible for approving the pernmissibility of the

electric air punp. 12/ 30 C.F.R § 74.3.

These permissibility standards are set forth in 30 CF. R § 18.68 and
have been in effect since March 1968. 33 F. R 4660. Wiile they were
initially promul gated by the Director of the Bureau of Mnes they have been
continued in effect ever since under successor authorities including sec-

tion 301(c)(2) of the 1977 Mne Health and Safety Act, 30 U S.C. § 961(c)(2).

Bot h Judge Mbore and the Board seened to recogni ze that Part 74 is not

a mandatory health standard. See, section 202(a) of the Coal Act, 30 U S C

12/ The National Bureau of Standards has found the personal sanmpler "is a
"state-of-the-art' instrunent that has no proven peer in this application.”
See, An Evaluation of the Accuracy of the Coal Mne Dust Sanpling Prograd
Administered by the Departnment of the Interior, Report to the Senate
Committee on Labor and Public Wlfare, US. Departnent of Commerce

Decenber 1975, at ii.
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§ 842(a), as well as sections 202(e) and 508 of the Mine Act, 30 U.S.C.

§§ 842(e), 957; Eastern Associated Coal Corp., 7 IBMA 14, 39-42 (1976). |

agree. Consequently, the Solicitor’'s suggestion that the Commission and its
judges are without power to review a claim of invalidity of Part 74 because
of the provisions of section 101(d),30 U.S.C. § 811(d), is not relevant or

germane to this proceeding. 13/

What | find germane is the following:

1. Congress repealed section 318(k) and the reference to
the MRE instrument not because the 5 micron size
particle definition was incompatible with the particle
selection principles of the MRE instrument but because
the Board of Mine Operations Appeals could not under-
stand that to the scientists who designed the MRE
instrument and the medical doctors who deal with black
lung “only 5 microns or less in size” means dust par-
ticles of unit density or those of aerodynamic equiva-
lent diameter. The equivalent diameter of a particle is
the diameter of a spherical particle of unit density
having the same falling velocity in air as the particle
being measured. 1C 8458, 12-13 (1970); IC 8503, 3
(1971).

2. Congress repealed section 318(k) and the reference to
the MRE instrument 120 days before the Secretary of the

13/ Part 74 which was promulgated on March 11, 1970 (35 F.R. 4326), is not
only not an improved mandatory health or safety standard but was not promul-
gated under section 101, 30 U.S.C. § 811, of the Mine Safety Act, as amended
in 1977. Because Part 74 only delegates to the administrative the authority
to designate the devices approved for measuring compliance or noncompliance,
use of an unapproved or impermissible device would be a violation of the Act
or of the permissibility standard, a safety standard, but not a violation of
the respirable dust health standard. The health standard is set forth in
section 202(b)(1), (2) of the Mine Safety Act of 1969, as amended, 30 U.S.C.
§§842(b)(1),(2), 30 C.F.R. § 70.100(b). While civil penalties may be
imposed for violations of the Act, criminal penalties may be imposed only, for
violations of the mandatory health or safety standards. 30 U.S.C. §§828(a),
(d). Compare, United States v. Consolidation Coal Co., 477 F. Supp. 283,
286-287 (S.D. Ohio 1979). It should be noted, however, that in section
303(b) of the Coal Act Congress authorized the Secretary to prescribe maximum
respirable dust levels in intake air courses, 30 C.F.R. §70.100(d), (e).

1669




Interior's approval/enforcement authority was transferred
to the Secretary of Labor. Section 307, 30 U.S.C.
§ 801 note.

3. Congress confirmed and ratified approvals of personal
samplers that were outstanding on the effective date of
its amendment of section 202(e) of the Coal Act,
November 9, 1977. This occurred 120 days before the
approval/enforcement authority was transferred to the
Secretary of Labor at a time when the Secretary of the
Interior was the only legal referent for the definition
of “Secretary”.

4. It is absurd to attribute to Congress an intent to vali-
date use of the approved samplers on the one hand while
suspending that approval for 120 days or until the
Secretary of Labor could rubber stamp what Congress had
decreed.

5. On March 9, 1978, the outstanding approvals of personal
samplers under Part 74 were automatically continued in
effect by virtue of the provisions of section 301(c¢)(2)
of the 1977 Mine Act, 30 U.S.C. § 961.

6. There is no basis for concluding that by repealing sec-
tion 318(k) and amending section 202(e) Congress
intended to require the Secretary of Labor and the
Secretary of HEW to “come up with a new defintion" of
respirable dust. Such an expectation would be fatuous
and akin to expecting the administrative to repeal the
law of gravity. 141

14/ The scientific, technical and medical facts relied upon in these find-
ings and throughout this decision are derived from the official publications
of the Bureau of Mines, MESA and MSHA that are cited, as well as the medical
and scientific data set forth in the legislative history of Title Il of the
1969 Coal Act. Section 7(d), 5 U.S.C. § 556(e), of the APA provides:

"x * * Where any agency decision rests on official notice of a material
fact not appearing in evidence in the record, any party shall on timely
request be afforded an opportunity to show the contrary.” The Attorney
General’'s Manual on the Administrative Procedure Act (1947) comments: "**%*
the process of official notice should not be limited to the traditional mat-
ters of judicial notice but extends properly to all matters as to which the
agency by reason of its functions is presumed to be expert, such as techni-
cal or scientific facts within its specialized knowledge ... Agencies may
take official notice of facts at any stage in a proceeding--even in the .
final decision--but the matters thus noticed should be specified and any
party shall on timely request be afforded an opportunity to show the con-
trary . The matters thus noticed become a part of the record and, unless
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Concl usi on

| conclude that since all devices approved by the Secretaries and
Congress neasure respirable dust on the basis of weight, 15/ rather than
particle size, the repeal of section 318(k) and the amendment of section
202(e) did not constitute alegislative repudiation of that method of

measurement. or necessitate a '"new" definition of respirable dust. \Wat the
| egislative action did acconplish was a repudiation of the Board's inter-
pretation of respirable dust as only 5 microns or less in "linear" diangeter.

7 | BVA 142.

| am asked to choose between interpretations of Congressional intent
that on the one hand nakes inpossible enforcement of the respirable dust
standard and on the other breathes life and vitality into a standard cruci al
to the well-being and longevity of over 150,000 working mners. It is time
the dead hand of the Board of M ne Qperations Appeals was lifted fromthe

lungs of Anerica's niners.

Where there is a conflict between a statutory interpretation that pro-
mot es occupational health and an interpretation that endangers health, the

first must be preferred. UMWA v. Kleppe, 562 F.2d 1260, 1265 (D.C. Gr.

1977); Secretary v. Od Ben Coal Conpany, 1 FMSHRC 1954, 1957 (1979).

fn. 14 (continued)

successfully controverted, furnish the same basis for findings of fact as
does 'evidence' in the usual sense." (pp. 79-80). seeal so McDaniel v.
Cel ebreeze, 331 F. 2d 426 (4th Cr. 1964); Rinaldi v. Ribicoff, 305 F. 2d

548 (2d Gir. 1962); Eastern Associated Coal Corporation, 5 |BMA 185, 204:

(1975).

15/ Wthout use of the gravinetric devices measurement of respirable dust
concentrations woul d be, practically speaking, inpossible.
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Accordingly, | find-the respirable dust standard is enforceable and the
evi dence of nonconpliance gathered by the personal sanplers approved under

Part 74 adnissible to prove the fact of violation

Based on the parties' stipulations as to the evidence of nonconpliance
| find the violations charged did, in fact, occur. After an independent
eval uation and de novo review of the circunstances and after taking into con-
sideration the other statutory criteria, | find the amount of the penalty

warranted for the Kanawha violation is $200 and for the Beckley violation

$100.

It is ORDERED, therefore, that the record in this matter remain open
for 10 days to afford the parties an opportunity to request time to rebut
the matters officially noticed. It is FURTHER ORDERED that if a tinely
request to rebut matters officially noticed is not received, the operators

pay the penalties assessed on or before Fpfday, July 18, 1980 and that sub-

ject to payment the captioned matters be, /And hereby are, DISMISSED,

Joséph B. Kenned
Administrative Law Judge

David E. Street, Esq., U.S. Department of Labor, Ofice of the Solicitor
3535 Market Street, Philadel phia, PA 19104 (Certified Mail)

Di stribution

Harold S. Al bertson, Jr., Esq., Hall, Al bertson & Jones, P.0. Box 1989,
Charl eston, W/ 25327 (Certified Mil)
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APPENDIX I - rhe MRE Uevice
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Schematic: (1) Four channel horizontal eleutriator; (2) nose restrictor;

(3) transfer hood; (4) filter; (5) diaphragm pump; (6) flap valves; (7) pump
output adjusting crank; (8) permissible electric motor; (9) flowneter;

(10) airflow smoothing device.

Sourcecs: 1€ 8503 1L 8528, February 1971.
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Comparison of sampling characteristics of the RE device and

the Personal Sampler device with the pulmonary deposition curve.
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Source: IC 8503, February 1971
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APPENDIX Il - The Personal Sampler Unit
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Schematic: (1) hose connection to permissible air pump; (2) filter;
(3) cyclone dust separator, (4) grit pot to collect large particles.

“ources: IC 8503, IC 8528, February 1971
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