FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET NW, 6iH FLOOR
WASHINGTON, D.C. 20006

June 27, 1980

SECRETARY OF LABCR, : CGvil Penalty Proceeding
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MBHA) , : Docket No. LAKE 80-223-M
Petitioner : A. C. No. 20-741-5005
V. :
J. P. BURROUGHS & SON, INC, : Holly Sand and Gavel Plant
Respondent

ORDER OF DI SM SSAL

Four section 104(a) citations were issued to Respondent on Sep-
tember 13, 1979. On January 10, 1980, Respondent received a proposed
assessment. In the neantine, a conference was held on January 7, 1980,
in which penalty reductions were negotiated. Respondent states that it
was told by MSHA personnel to ignore the January 10 assessment notice
and await a second proposed assessment based on the-reductions nego-
otiated at the conference. On January 14, 1980, the second proposed
assessment was received by Respondent. Respondent checked the notice of
contest form (the "blue card") and mailed it back to MSHA on February 13,
1980. It was received by MSHA on February 15, 1980.

By corrected order issued April 30, 1980, 1 granted Petitioner's
notion to dismss Respondent's notice of contest. 1/ Respondent sought
Comm ssion review, and the Conm ssion remanded the case to consider
Respondent's opposition to the motion. | have now considered the affi-
davit and brief filed by Respondent and the documents previously filed
by Petitioner and | conclude that the notice of contest nust be dis-

m ssed as untinely.

For the purpose of ruling on the notion, | assune that the 30-day
period began to run when Respondent received the second proposed assess-
nment, that is, on January 14, 1980. Section 105(a) of the Act requires
the operator to "notify" the Secretary that he wi shes to contest the
proposed assessment within 30 days from the receipt of the Secretary's
proposal. | construe this to mean that the Secretary nust receive the
notice of contest within the 30-day period.

The meaning of "notify" is not specified in the text of the Act,
nor in the regulations dealing with notice of contest, 30 CFR § 100. 6(b).
Section 10(a) of the Cccupational Safety and Health Act, 29 U S. C
§659(a), is parallel to section 105(a). The word "notify" in that sec-
tion has been construed by the Secretary of Labor to nean that the date

1/

= Themc tion Was framed as a nmotion to dismss Petitioner's own peti-

tion for assessnent of civil penalty, but | treated it as a notion to
dismss the notice of contest.
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notice of contest is nailed controls. 29 CFR § 1903.17; Secretary of
Labor v. J.D. Blum Construction Co., 4 OSHC (BNA) 1255 (1976). It is
significant that the Secretary did not place the same interpretation on
"notify" in regulations'pronul gated under the 1977 Act. The difference
may be attributed to the fact that an enployer has 15 working days to
give notice of contest under O0SHA instead of 30 cal endar days. Depar-
ture from the ordinary meaning of the word "notify" was thought justi-
fied by the rigors of conplying with such a short notice of contest
period.

It is the ordinary neaning of the word "notify" which convinces ne
that notice of contest was untimely in this case. To notify one of a
fact is to make it known to him Black's Law Dictionary, (5th ed.
1979): 66 C. J.S. Notify § 23. And when a statute requires notice to be
given, it is the general rule of law that actual personal notice is
required. 58 Am Jur. 2d Notice § 22.

The time for filing charges under Title VII of the CGvil R ghts Act
of 1964 begins to run when the affected enmployee is notified of EECC s
dismssal. In construing this language, a District Court said:

Wiile legally Congress mght have nmade the mailing, for
exanple, of the notice of EEOC s dismssal the tine of
initiation of the 90-day period during which the enpl oyee
could sue and cut off such opportunity at the end thereof,
it did not do so. The enployee nust be notified; the
notice nust be given to himor her. There is nothing in
the legislative history of the statute which points to
any contrary construction or meaning. There nust be a
receiving of the intelligence that the charge was dis-
mssed by EECC.  To notify is to make known and usually
in law connotes a notice given by sone person, whose duty
it was to give it, to sone person who was entitled to
receive it or be notified. Notice is given when it is
conmmuni cated to anot her

Reeves v. American Optical Co., 408 F. Supp. 297, 301
(W.D.N.Y. 1976).

Al though the notice of contest involved herein was mailed on the
30th day after receiving the second proposed assessment, it was not
received by MSHA until nore than 30 days had elapsed. | conclude that
MBHA was not tinely notified of Respondent's intention to contest.

Therefore, the notice of contest is hereby DI SM SSED and the pro-
posed assessnment of $440 is deemed the final order of the Commi ssion.

7
7)GAan s J/ﬂn;of ~z«:@,é,
James A Broderick
Chief Admnistrative Law Judge

1708

Sebae e gl o Y P S —— g prrT e Mgy e £

ey



Dkt

Distribution:

Robert J. Krupka, Esq., Counsel for J. P. Burroughs & Son, Inc., Cook,

Nash & Deibel, 1201 Second National Bank Building, Saginaw, M 48607
(Certified mail)

Office of the Solicitor, U.S. Department of Labor, 4015 WIson Boul evard,
Arlington, VA 22203 (By personal service)

Assessment Office, MSHA, U S. Department of Labor, 4015 WI son Boul evard,
Arlington, VA 22203
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