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Statement of the Proceeding

This proceeding concerns a’ proposal for assessnent of civil penalty
filed by the petitioner against the respondent on March 30, 1979, pursu-
ant to section 110(a) of the Federal Mne Safety and Health Act of 1977,

30 U.S.C. §820(a), charging the respondent with one alleged violation of
mandat ory safety standard 30 CF. R § 56.9-22. Respondent filed a timely
answer contesting the citation., and a hearing was held in Sioux Gty, Iowa,
on May 1, 1980. Posthearing briefs were waived by the parties, but they
were afforded an opportunity to present oral arguments on the record at the

hearing, and the arguments have been considered by me in the course of this
deci si on.

Applicable Statutory and Regul atory Provisions

1. The Federal Mne Safety and Health Act of 1977, Pub. L. 95-164,
30 U.S.C. § 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U S.C. § 820(i).
3. Comission Rules, 29 C.F.R § 2700.1 et seq.
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| ssues

The principal issues presented in this proceeding are (1) whether respon-
dent has violated the provisions of the Act and inplenmenting regulations as
alleged in the proposal for assessnent of civil penalty filed, and, if so,

(2) the appropriate civil penalty that should be assessed against the respon-
dent for the alleged violation based upon the criteria set forth in section
110(1) of the Act. Additional issues raised by the parties are identified
and di sposed of where appropriate in the course of this decision.

In determning the anount of a civil penalty assessment, section 110(1)
of the Act requires consideration of the following criteria: (1) the opera-
tor's history of previous violations, (2) the appropriateness of such penalty
to the size of the business of the operator, (3) whether the operator was
negligent, (4) the effect on the operator's ability to continue in business
(5) the gravity of the violation, and (6) the demonstrated good faith of the
operator in attenpting to achieve rapid conpliance after notification of the
violation

Stipul ations

The parties stipulated to the following (Tr. 13-19):

1. Respondent's mning operation at the Rock Valley Pit
and Plant is a small operation in that 7,150 nman-hours are
wor ked on an annual basis, and the mne enploys five parttime
workers, three of whom are engaged in year-round operations at
the mne site.

2. Respondent's mning operations at the mne site in
question are subject to MSHA's regulatory jurisdiction and are
covered by the Act.

3. The Rock Valley Pit and Plant has no prior history of
citations under the Act.

4. Joint Exhibit J-1 is a diagram of the nmne area where
the inspection in question took place

5. On the date of the inspection in question, no berns
were present in the area or on the alleged roadway cited by
the inspector.

6. At the time of the inspection in question, four pieces
of equipment were being utilized in the area depicted by Exhibit
J-1, nanely, two panel trucks, a rubber-tired front-end |oader,
and a track-type front-end | oader.

7. The parties do not dispute the fact that a fatality
occurred at the mine on May 22, 1978, when a front-end M chigan




| oader went over an embankment characterized by MSHA as an ;
al l eged el evated haulway or road causing fatal injuries to the .
| oader operator (Tr. 27-31). :

a. The parties agree that abatenent was achieved by
sealing off the dike area where the accident occurred (Tr.
71).

Di scussi on

The section 104(a) G tation No. 177404, issued by the inspector on
May 25, 1978, describes the following condition or practice which the
i nspector believed constituted a violation of 30 C.F.S. § 56.9-22: "The
outer bank on the 12 foot w de el evated haulroad on top of the south dike
was not provided with a bermto prevent a piece of equipnent from driving
over the edge of the roadway."

Petitioner's Testinony and Evidence

MBHA i nspector Kenneth R. Harris testified as to his mning background
and confirnmed that he went to the mne on May 24, 1979. _at the instructions
of his supervisor, for the purpose of investigating a fatality which had
occurred there on May 22. He was acconpanied by MSHA special investigator
Larry Nichols. He described the nmining operation as a sand and gravel
dredging operation and indicated that this was his first visit to the mne
Upon arriving at the mne, he met with conpany president Conrad Van Zee and
informed him of the purpose of his visit. He was taken to the accident site
by Mr. Van Zee, and the |oader which was involved in the accident had been
removed to the maintenance shop and M. Van Zee inforned himthat it was
nmoved there so as to preclude any further danmage to it from flooding from
the nearby Rock River. He identified Exhibit J-1 as a sketch of the acci-
dent scene (Tr. 19-25).

Inspector Harris testified that the roadway depicted in Exhibit J-1 was
elevated 10 feet on the inside and outside, was 12 feet wide, and he described
it as Ushaped or "horseshoe" shaped. Material was being excavated from the
back end of a pit by means of a wheel-tracked |oader and two dunp trucks and
the material was used to construct a dike for flood-control purposes. No
dredgi ng operations were taking place in the inmediate area. The naterial was
transported by the trucks in a one-way circular direction on the top of the
di ke, and after being dunped it was |eveled out by the |oader, and the process
was then repeated. No berns were present on the dike roadway where the trucks
and |oader were operating. He identified the outer bank of the dike roadway
as that portion facing the river on the right side of the one-way traffic
pattern as depicted on Exhibit J-1 (Tr. 32-38).

On_cross-exam nation, Inspector Harris testified that the dike construc-
tion activities in question were taking place approxinmately 300 feet west of
the river, and he did not know whether the river appeared to be flooding but
indicated that he sinply took M. Van Zee's word for it. Actual dredging
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operations were taking place some 300-400 yards to the east of the dike |oca-
tion, and a screening tower was |ocated between the two |ocations. He
described the |oader which was involved in the accident as a rubber-tired
medi um si zed machi ne, indicated that the tires were about 5 feet high, and

he estimated the | oader engine size as 150 to 200 horsepower. He also indi-
cated that the berm guidelines require berms of a sufficient size to restrain
vehicles and that as a general rule the berm should be as high as the axle

hei ght of the largest piece of equipment operated on the elevated roadway (Tr
38- 46)

M. Harris stated that the question as to whether a 2-1/2-foot berm woul d
have prevented the front-end | oader inquestion from going over the enmbanknent
woul d depend on the speed of the vehicle and the width of the berm He con-
sidered the building of the dike to be a mning operation and the materials
being used for this purpose on the day in question was conpacted field dirt
and clay but not sand and gravel. The trucks hauled the material to the top
of the dike where it was |ayered and leveled by the |oader. The area was not
a regularly used passageway for vehicles or pedestrians other than the trucks
traveling the area where the dike was being constructed.

M. Harris could not define a "roadway" and he indicated that the defini-
tion of a "roadway" was included as part of the regulatory standards in ques-
tion. He confirmed that he issued the citation in question and that he used
the word "haulroad" to describe the material being hauled on the road in ques-
tion during the construction of the dike. He could not cite the specific
regulatory definition of the term "haulroad.”" Since equipnent and people were
driving on the road" he believed the area cited was a haul road, and the cita-
tion issued because there were no berns (Tr. 47-56). The width of the "road-
way' at the point where the accident happened was 31 feet (Tr. 59).

On redirect, lInspector Harris stated that dredging operations would have
in time been conducted at the dike area, characterized the material being
excavated to construct the dike as overburden, and stated that abatement was
achieved by closing off the roadway entrance and exit ranps (Tr. 60-61).

In response to bench questions, Inspector Harris stated that he did not
know how | ong the di ke construction had been going on, had never inspected
the facility prior to his visit, and no one from mne management offered an
explanation as to why bernms were not constructed. Based on his experience
at other mnes, he stated that berns are constructed from earthen material or
quarry rock, but indicated that he has never previously encountered a situa-
tion where a dike was being constructed as in the instant case (Tr. 63-67).

Respondent's Testinony and Evi dence

Conrad Van Zee, president, Rock Valley Cenent Block and Tile Conpany,
testified that his conpany conducts a surface-mning operation which consists
of punping sand and gravel out of water. He described the mning operation
and stated that it includes the renoval of overburden to reach the underlying
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sand and gravel. The operation also includes the sizing, washing, and stock-
piling of the mned material which is punped through a pipeline or conveyor
belts to an aggregate plant. Trucks are used only to haul the stockpiled
materials to customers. H's conpany al so operates a readymix cenent plant
and manufactures concrete block. The mining operation is conducted from

May to the middle of Novenber. During the winter nonths, three of the five
enpl oyees are engaged in plant and dredge repair work (Tr. 82-88).

M. Van Zee confirmed that he obtained a copy of the 1977 nandatory
safety standards, and he indicated.that his conpany is safety-conscious and
has always foll owed the requirements of the law as closely as possible. He
also confirmed that he famliarized hinself with the standards as best he
coul d but was never furnished a copy of the inspector's handbook. .He has
never been cited for other than mnor infractions, and since My 22, 1978
has received two citations for a faulty ungrounded light plug and failure to
sufficiently guard a piece of equipment. Abatenent of cited infractions has
al ways been inmediate, and apart from nminor cuts, he has had no lost-tine
accidents other than the one in question in this case (Tr. 88-91).

M. Van Zee described the dike construction activities taking place on
the day in question and characterized themas efforts to prevent water from
the river coning onto the mine and filling the pit. He stated that the pri-
mary purpose of the activity was to extend the dikes around the mne prop-
erty. The dike was used only for flood protection and he asserted that the
dike in question did not have a roadway on the top of it where vehicles or
pedestrians traveled. He confirmed that the width of the top of the dike was
12 feet and that this width was determined to be adequate to wthstand the
water 'pressure. He had never been previously cited for any dike deficiencies
either before or after the accident in question and the instant case presents
t he f;rst occasi on where he was informed by MSHA that a berm was required (Tr.
91-95).

M. Van Zee indicated that he did not consider the top of the dike to
be an elevated roadway, and in his opinion a roadway is one that is regularly
used for haulage by trucks on a day-to-day or year-to-year basis, and he coul d
not recall discussing the matter with the inspector at the tine the citation
issued. None of the other dikes on the nmine property had. berns, and the nine
had never been previously cited for failure to construct such bernms. He has
not been able to find the definition of a "roadway" as that termis used in
the regul ations and he has never been informed by MSHA that the failure to
have berms on the dikes constituted a violation. He confirnmed that the height
of the |oader wheels were 5 feet and he described its operation as well as the
procedure for constructing the dike. Earlier dike construction utilized a
cramer to push the material, but trucks were subsequently used when the dirt
supply was exhausted (Tr. 96-102).

M. Van Zee confirmed that he went to the accident scene and he described
the extent of the slope enbankment where the |oader overturned as a "gentle
slope" and he believed that a piece of equipnent could be driven there without
fear of tipping over. He believed that the accident occurred when the |oader
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operator, for some unexplained reason, began to back down the slope and while
attenpting to conpensate for this caused the weight of the |oader to shift,
thereby causing it to flip over. In his view, the existence of a berm woul d
not have prevented the |oader from going over the edge (Tr. 102-107).

On_cross-examnation, M. Van Zee stated the dike in question was a con~
tinuation of an existing dike which would eventually go around the perineter
of the entire mne property. Construction of the original dike began in 1963,
but it was constructed by a contractor and no vehicles traveled at the top of
the' dike during that time. He was aware of the fact that berns are required
on an el evated haulway, and he described the method and procedure used for the
construction and continuation of the dike. Vehicles and nmen worked on the
top of the dike for 2 days building It up froman 8-foot level to the 12-foot
level as it existed on the day of the accident. It would have taken an addi-
tional 2 days to conplete the short duration dike project. He conceded that
a hazard does exist when nmen and equi pment are working on the top of an ele-
vated area without guard railings or bernms (Tr. 116-127). He also indicated
that the top of the dike was never used for haul age operations and he has
never considered it to be a roadway (Tr. 128). In his view, a haulroad Or
roadway is one which is used to transport the product being mned, nanely
sand and gravel, and he does not consider the dike area in question, which
was used totransport material for constructing the dike to be such a haul-
road or roadway (Tr. 129-130). He had no previous occasion to construct berns
at the mne because there are no elevated haulroads there (Tr. 134). Although
di ke construction was taking place on the day in question, sand and grave
woul d eventual |y be taken out (Tr. 137). The |oader net the required appli-
cabl e safety standards and it was not cited for any infractions (Tr. 138).
M. Van Zee also indicated that had overburden been renoved and traveling
over the dike area on a regular day-to-day basis, he would consider it to be
a roadway (Tr. 143).

Fi ndi ngs and Concl usi ons

Fact of Violation

MSHA asserts that it has established that the roadway in question was
el evated, that vehicle traffic used it, and the fact that the berm standard
is found in a section of the regulations entitled "loading, hauling or
dunping" does not limt the application of the standard strictl% to such
enunerated activities. MSHA asserts further that its evidence has estab-,
lished that nen and materials were transported along the dike roadway, that
it was elevated, and since it had no berns, a violation has been established
(Tr. 151-154).

Respondent takes the position that since the cited safety standard does
not define the term "roadway," it is inpossible for a mine operator to ascer-
tain whether he is in violation, and it is unfair to penalize an operator In
such a situation. Respondent asserts further that it had been previously
I nspected by MSHA and had never been cited for any bermviolations. Respon-
dent also argues that the so-called "roadway" was nerely used as a casual
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access to the top of the dike and that the area was never intended to be
used as a roadway and was not constructed for that purpose. Conceding that
"haul age" was being done, respondent asserts that it was for the purpose of
buil ding a dike rather than for the removal and transportation of m ned
materials over a roadway (Tr. 156-159).

In addition to the lack of a regulatory definition of the term 'roadway,
respondent also suggested that the construction of the dike in question was
not "mning" within the nmeaning of the Act, and that MSHA has produced no
evidence to establish that sand and gravel was being mned or transported
over the so-called roadway at the tine of the inspection (Tr. 62-63; 78).

In view of the foregoing argunments, the issues to be addressed are as
foll ows:

1). Wiether the dike construction activities were "mning" activities
within the neaning of the Act.

2). Wether the dike area in question, which was not protected by bernms,
may be considered a roadway within the meaning of the cited standard.

3). If the answer to Issue No. 2 above is in the affirmative, was the
roadway el evated?

4). |If the answer to Issues Nos. 2 and 3 are in the affirmative, has
aviolations..nest abl i shed by MSHA by a preponderance of the evidence?

Issue’'No. | --Mning Activity

|t seems-clear fromthe testinony presented in this case that on the
day of the accident, and at the tinme the citation was issued, respondent was
in the process of constructing a dike to prevent possible flood waters from
a nearby river fromcom ng onto and inundating the mine property. |n this
connection, top soil or dirt, |oosely characterized as overburden, was being
vewoved by a | oader and transported by truck to the top of the dike where it
was dunped and then layered, smoothed out, and conpacted by the |oader which
went over the enbankment. It is also clear that no sand or gravel was being
dredged or "mned" during this time (Tr. 62-64), and MSHA conceded this fact
(Tr. 64).

"Qverburden," as defined by section 56.2, means "material of any nature
consol i dated or unconsolidated, that overlies a deposit of useful materials
or ores that are to be nmined." On the facts presented in this case, | con-
clude that the materials renoved for use in the dike construction fall wthin
this definition, particularly in light of M. Van Zee's candid adm ssion that
the sand and gravel underlying the renoved nmaterials would eventual |y be mined
(Tr. 137).

| am not persuaded by the fact'that sand and gravel was not being exca-
vated at the tine of the inspection, and | find that the renoval and |oading
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of the top soil and other materials used for the dike construction, as wel

as the actual construction of the dike itself, was an integral part of the
pining process. The renoval of the material served two purposes. First it
was used to construct a dike whose purpose was to prevent water from possibly
inundating the mne. Second, the removal of the material also facilitated
the removal of sand and gravel, since It is clear that these materials woul d
eventual |y be nined and renoved fromthe pit area where the trucks were |oad-
ing. In addition, Mr. Van Zee confirned the fact that the dike construction
was an on-going project, that the particular dike project in question was a
continuation of an existing dike began in 1963, and that it would eventually
cover the perimeter of the mne property.

The definition of the term"coal or other nmine" found in section 3(h)(l)
of the Act, particularly subsection (c), includes, "lands, excavation, * * *

workings, structures, or other property including inpoundments, retention
dans, *** used in, or to be used in, or resulting from the work of

extracting such mnerals fromtheir natural deposits * * #,"

| conclude and find that the facts presented support a conclusion that
the dike construction activities in question were mning activities within the
meani ng of the Act and that the dike itself was an integral and inseparable
part of the mne. Accordingly, respondent's argunments and suggestions to the
contrary are rejected.

Issue No. 22 Was the Dike Area In Question a "Roadway" Wthin the Maning

of Section 56.,9-227

It seens clear from the argunents advanced by the respondent that it
bel ieves that the construction to be placed on the term "roadways" as used
in section 56.9-22 is one that would require berms only in those instances
where the road is regularly used day in and day out as a regular truck route
for haul age of nmaterials which have been mned. Respondent believes that
since the alleged roadway in question was used only for the purpose of dike
construction on a short-term or sporadic basis, and since pedestrians and
vehicular traffic did not use the area as a regular haulage route, the dike
area in question was not a roadway within the neaning of section 56.9-22

The term "roadway" is not defined by Part 56 of the regulations. Respon-
dent's position on this question suggests that since section 56.99-22 is found
under a regulatory heading--"Loading, hauling, dumping,” the term roadway,
along with the requirements for berns, should only apply in circunstances
which clearly show that the mned materials are regularly and systematically
| oaded and haul ed out of the nine along clearly defined haulage roadways
designated and regularly used for such purposes. In short, respondent sug-
gests a narrow and restrictive interpretation and application of the berm
standard, the thrust of which is seemngly centered on the frequency and
duration for which the "roadway" may be used

After careful consideration of the arguments presented by the par-
ties, and particularly the facts presented in this case, | conclude that

1913




petitioner’'s position is correct and that respondent’s _restrictive interpreta-
tion must be rejected, and my reasons for these conclusions follow .

The intent of the safety standard in question is to provide protection
for men and equipment which are required to travel along elevated roadways
while performing work connected with the mining process, and respondent has
conceded this fact (Tr. 127). The evidence adduced establishes that over-
burden, as defined by section 56.2, was being removed and loaded at the dike
construction site, and respondent clearly intended to utilize the pit area
from which the materials were moved as part of its regular dredging opera-
tion (Tr. 125). Thus, it seems clear to me that materials were in fact being
loaded. Next, the materials were loaded onto dump trucks and hauled along
a clearly defined route, dumped, and leveled by a loader until the-required
dike height was achieved. The fact that this particular project was of a
relative short duration is not critical in my view. Section 56.9-22 makes
no mention as to the frequency or duration for which such roadways are used.
An elevated roadway utilized for a week by trucks and other equipment is no
different, from one used for longer periods of time. A potential hazard
along an unprotected roadway remains a hazard whether it be of short or
long duration, and | believe that section 56.9-22 is Intended to prevent
such hazards in both such circumstances.

Although the dike construction in question on the day the citation
issued may have been of relatively short duration, it seems clear to me
from Mr. Van Zee's testimony that it was a continuation of an existing dike
system that would eventually ring the perimeter of the entire mine property.
And, while the method of construction apparently varies between the use of
a loader which pushes materials to form the dike and the use-of trucks to
haul the materials to the top of the dike, in those instances where trucks
and loaders are used to move materials to the top of the dike, | conclude
that the area traveled by such trucks and personnel are roadways within the
meaning of section 56.9-22. Consequently, if such areas are elevated and
unprotected on the outer banks, berms are required.

Issue No. 3--Elevated Roadway

Inspector Harris described the roadway in question and indicated that it
was elevated some 10 feet on the inside and outside bank, and was approxi-
mately 12 feet wide. The flow of traffic was in a one-way direction as
depicted on Exhibit J-I, and the outer bank was that portion of the roadway
facing the river, and the width of the roadway at the point where the acci-
dent occurred was 31 feet.

Mr. Van Zee agreed With the stated width of the roadway, and while he
characterized its slopeat the point of the accident as a “gentle slope,”

he indicated that the dike had been constructed to a height of 12 feet at
the time of the accident.

| conclude and find from the testimony and evidence presented in this
case that the dike roadway in question was elevated above the surrounding
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terrain and pit areas where materials were being renmoved for the dike con-
struction. Accordingly, | conclude that petitioner has established that the
roadway in question was "elevated" within the nmeaning of section 56.9-22.

Fact of Violation

Respondent conceded and stipul ated thatno berns were present at the
location cited by the inspector. In view of ny findings and conclusions that
the dike area was an el evated roadway, and in view of the fact that it is
clear that the outer bank of that elevated roadway, that is, the elevated
portion facing the river which ran along the mine property at the approximate
scene of the accident, was not protected by a berm | conclude and find that
petitioner has established a violation of section 56.9-22, and the citation
Issued in this case is AFFI RVED.

Size of Business and Effect of Penalty on Respondent's Ability to Remain in
Busi ness

The parties agree that respondent is a small mine operator and | adopt
this as my finding. | also find that the civil penalty assessed by ne in
this matter will not adversely affect respondent's ability to remain in
busi ness.

H story of Prior Violations

Respondent's mning operation at the Rock Valley Pit and Plant has gen-
erated no citations prior to the one in question, and petitioner agrees that
respondent's safety record is "quite good" (Tr. 154). | adopt these facts
as ny findings on prior history and this is reflected in the civil penalty
assessed by ne in this case.

Good Faith Conpliance

Abat ement was achieved timely by sealing the dike roadway area off and
the inspector considered this adequate abatenment (Tr. 70-71). | conclude
and find that the respondent exercised good faith in achieving conpliance in
this case.

Gavity
Al though there is no conclusive evidence that a bermwoul d have pre-
vented the accident which occurred in this case, | believe that It is reason-

able to assume that a berm would at |east have served as a warning to the

| oader operator that he was approaching the edge or slope of the roadway
embanknment.  Further, respondent candidly conceded that a hazard does exi st
when nmen and equi pnent are working in elevated areas without berns or guards
Accordingly, | find that the violation in this case was serious
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Negl i gence

Respondent has established that it has never been previously cited for
failure to install berms or guards on any of its other dikes. Although this
is no defense to the violation, it does support respondent's assertion that
it reasonably believed that the elevated dike area characterized by MSHA as
a roadway after the fact was not a roadway requiring a berm Further, this
is not the first tine that MSHA has been pronpted by a fatality to apply a
safety standard requiring berms to an elevated area that presents a hazard
See ny decision in MESA v. Peabody Coal Conpany, VINC 77-102-P, issued
Decenber 13, 1977, where | specifically invited MESA to reexam ne the iden-
tical regulatory language found in the berm standard applicable to surface
coal mines and surface work areas of underground coal mnes, 30 C.F.R.

§ 77.1605(k), for the purpose of comunicating understandable, rational
and wor kabl e guidelines for the application of this standard to the m ning
i ndustry.

As the parties in this case recognize, the term "roadway" is not defined
in Part 56. Surprisingly, section 56.2 defines the term "highway" (public
street, alley or public road), and the term "travelway," but does not define
haul age road or roadway. Judges More and Broderick have grappled with the
term "roadway" in prior cases involving section 55.9-22, MSHA v. El Paso Rock
Quarries, DENV 79-139-PM, Judge Mbore, Decenber 17, 1979, MSHA v. O evel and
Cliffs Iron Comppe¥, ,\WMINC 79-240-PM, Judge Broderick, Decenber 3, 1979, and
one woul d think that MSHA woul d take note of these decisions and anend Part 56
of the standards and cure the ambiquities that apparently still exist wth
the interpretation of this standard, anbiquities which | suggest result from
the broad and anbiguous |anguage of the berm standard itself.

Al though M. Van Zee conceded that equi pment and men working in an
unguarded el evated di ke area were exposed to a potential hazard, | find him
to be an honest, candid, and credible witness and accept his explanation as
to his interpretation of the standard as reasonable. Under the circunstances,
and after careful consideration of all of the facts and circunstances here
presented, | conclude that the respondent could not reasonably have known of
the violation and accordingly was not negligent.

Penal ty Assessnent

The parties entered into a proposed settlement of this cases but it was
rejected by me when it was filed at the hearing and ny rejection was based
on the fact that I considered it to be untimely, (Tr. 4-9; Exh. P-1). In
addition, at the conclusion of the hearing, petitioner's counsel recomended

a civil penalty sonewhat |ower than that proposed by MSHA's Office of Assess-
nents ($2,500).

It is clear that I am not bound by the initial proposed assessnent nade
in this case by the petitioner's Ofice of Assessment. This case was heard
de novo and ny finding and conclusions are made on the basis of the evidence
and testinony adduced by the parties. Based on the fact that there is no
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direct evidence that the fatality which occurred in this case was the result
of the failure to provide a bermat the scene of the accident, and based
further on the respondent's size, its imediate corrective action, the fact
that it has no prior history of citations under the 1977 Act, and ny finding
of no negligence on its part, | conclude that a civil penalty of $850 is
appropriate and reasonable in the circunstances.

ORDER

The respondent |'S ORDERED to pay a civil penalty in the anount of $850
within thirty (30) days of this decision. Upon receipt of paynent by the
petitioner, this matter is dismssed.

Adm ni strative Law Judge
Distribution
Jaylynn K. Fortney, Esqg., Ofice of the Solicitor, US. Departnent of
Labor, 911 Walnut St., Rm. 2106, Kansas City, MO 64106 (Certified
Mai |)

Robert J. Larson, Esq., Qualley, Larson & Jones, Suite 606, Courthouse
Plaza, Sixth and Dakota, Sioux Falls, SD 57102 (Certified Mil)
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