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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABCOR, M NE SAFETY AND CIVIL PENALTY PROCEEDI NG
HEALTH ADM NI STRATI ON ( MSHA) ,

PETI TI ONER DOCKET NO DENV 79-501-PM

V. A O NO. 02-01136-05003

HARBORLI TE CORPORATI ON, Mne: Harborlite MII

RESPONDENT

DECI SI ON

APPEARANCES:

Mldred L. Weeler, Esq., of San Francisco, California,
for the Petitioner

M. Robert Blunt, of Escondido, California,
for the Respondent

Before: Judge Virgil E. Vail
Statement of the Case

Thi s proceedi ng was brought pursuant to section 110(a) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. 0O
820(a). The petition for assessment of civil penalty (now called
a proposal for a penalty, 29 CFR 2700.27) was filed on July 31,
1979 all eging el even viol ati ons of Mandatory Safety Standards
contained in 30 CFR Part 56. The violations were charged in
citations issued to Respondent follow ng an inspection of the
Harborlite MIIl on Septenber 12 and 13, 1978.

Pursuant to notice, a hearing on the nmerits was held in
Phoeni x, Arizona, on February 6, 1980. Federal M ne | nspector
Benito Orozco testified on behalf of the Petitioner. WIIiam
Bl unt, Vice-President and Operative Manager of the Harborlite
M ne, testified for the Respondent.
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Fi ndi ngs of Fact and Concl usi ons

1. Citation 378164 alleges a violation of mandatory
standard 30 CFR 55.12-28(FOOITNOTE 1). The citation charges that,
"continuity and resistance of the plant grounding system had not
been tested and a record of the resistance readi ngs nade
avai |l abl e for inspection.”

Based upon the uncontroverted testinony presented at the
hearing, | find that a violation existed as charged. The m |
had been closed in order that extensive reconstructive work could
be performed. There is no evidence that when the mll was
reopened in April of 1975 that the groundi ng system was checked
or that it has been checked subsequent to that time. M. Oozco
testified that when he requested the records of the tests he was
told that the readi ngs had never been performed (Tr. 10).

The viol ation was abated by having a state m ne inspector
performthe test and make a record thereof.

2. Citation 378166 alleges a violation of mandatory safety
standard 30 CFR 55.9-7(FOOINOTE 2). The citation charges that, "the
oversi ze conveyor belt did not have a stop cord or guard rail on
t he wal kway side of [the] conveyor to protect enployees fromthe
pi nch points".

I nspector Orozco testified that a portion of the guard rai
was m ssing and that a stop cord had not been installed (Tr. 20).
Respondent did not deny that a portion of the wal kway was
unguar ded; rather,the respondent
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contends that no citation should have been i ssued because the
area was chained off and designated for nmaintenance only (Tr.
57).

VWet her the area was used only when nmai nt enance was bei ng
performed is not determinative as to whether a violation did in
fact exist. The standard cited is nandatory and does not exenpt
areas used solely for maintenance. Therefore, | find that a
vi ol ati on exi sted as charged.

The violation was abated by installing a guardrail on the
wal kway side of the conveyor belt.

3. Citation 378396 alleges a violation of mandatory safety
standard 30 CFR 55.11-27(FOOINOTE 3). The citation charges that, "a
handrail was not installed on the west side of the el evated
pl atform at the second fl oor”

Both parties agreed that the platformin question was not a
normal traffic area (Tr. 39 and 52). Despite this fact, I find
that a violation did exist. M. Blunt testified that the
pl atf orm was used occasionally in order to gain access to a
screen |l oader (Tr. 52). Therefore, | find that the platform
woul d be designated as a "working platform within the definition
of 30 CFR 55.11-27.

The viol ati on was abated by having a handrail installed on
the west side of the el evated working platform

Citation Nos. 378392, 378393, 378168, 378167, 378391
378388, 378387, and 378386 each charge one violation of standard
30 CFR 55. 14- 1( FOOTNOTE 4).
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Citation No. 378168 charges that, "the oversized conveyor belt
skirt board near the bottom of the conveyor was not guarded to
protect enployees fromthe pinch point."

Citation No. 378393 charges that, "the skirt boards were not
guarded on the main product conveyor belt that had pinch points.”

The evidence presented relating to Citation Nos. 378168 and
378393 was identical

Based upon the uncontroverted testinony of M. O ozco, |
find that the violations existed as charged. The inspector
testified that a possibility of injury existed if one were to
conme into contact with the pinch point.

The viol ati ons were abated by placi ng guards over the pinch
poi nt s.

Citation No. 378392 alleges that the follow ng condition
exi sted: "The oversize conveyor belt tail pulley was not guarded
to protect enployees fromthe pinch points.™

Citation No. 378381 alleges that the follow ng condition
exi sted: "The V-belts drive on the jaw crusher was not guarded
to prevent persons contacting the pinch points that may cause
injury.”

Citation No. 378386 alleges that the follow ng condition
exi sted: "The pinch point on [the] No. 1 conveyor belt head
pul | ey was not guarded.”

Citation No. 378387 alleges that the follow ng condition
exi sted: "Tail pulley pinch point on No. 1 conveyor belt was not
guarded and if contacted by persons may cause injury."

Citation No. 378388 alleges that the follow ng condition
exi st ed:

"Chain drive sprockets on the No. 1 conveyor belt head
pul | ey notion was not guarded."”
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M. Orozco testified that the danger points relating to each
of the above five citations were 2 to 4 feet fromthe ground and
that injury could result if contact was nade at any of the points
ci ted.

Respondent offered the testinony of M. Blunt to refute the
citations. | find M. Blunt's testinony to be unpersuasive.

It is the respondent's contention that the citations should
not be upheld on the grounds that the mll had previously been
i nspected by other federal and state inspectors and respondent
was not cited for the particular violations involved herein.
Further, respondent contends that it requested a courtesy visit
prior to the enactnent of the 1977 Act and that the M ne Safety
and Health Admi nistration never sent a representative to perform
such an inspection (Tr. 58). Neither of the respondent’'s
argunents constitute a defense

I find that the violations existed as charged. The
conditions cited were abated by placing guards over the danger
poi nt s.

Appropriate Penalties

In considering the amount of the penalties, | have
determ ned that the operator is small in size (having only three
enpl oyees at the site involved) and that it has a history of
el even previous viol ations.

M. Blunt testified that the mll in question had no
nmonetary incone of its own in the past year. The incone fromthe
conpany's other mines totalled one mllion eight hundred thousand
dollars (Tr. 65). | conclude that the penalties would therefore
have no affect on the respondent's ability to remain in business.

Al t hough extensions had to be granted in ten of the
citations in order that respondent could obtain the necessary
materials to correct the
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viol ations, | conclude that respondent acted in good faith in
abating the violations.

I find that the conditions and practices cited were serious
due to the nature of the injuries which could have resulted
t herefrom

Based on the foregoing conclusions, |I find the appropriate
penalties to be as foll ows:

Citation No. Assessnent
00378164 $26. 00
00378386 60. 00
00378387 60. 00
00378388 56. 00
00378391 56. 00
00378166 36. 00
00378167 60. 00
00378168 38. 00
00378392 56. 00
00378393 36. 00
00378396 34. 00

IT 1S ORDERED t hat Respondent pay the penalties totaling
$518 within thirty (30) days fromthe date of this decision

Virgil E. Vai
Admi ni strative Law Judge

~FOOTNOTE_ONE

1 Mandatory. Continuity and resistance of groundi ng systens
shall be tested imedi ately after installation, repair, and
nodi fication; and annually thereafter. A record of the
resi stance measured during the nost recent tests shall be nmade
avai l abl e on a request by the Secretary or his duly authorized
representative

~FOOTNOTE_TWOD

2 Mandatory. Unguarded conveyors wth wal kways shall be
equi pped with energency stop devices or cords along their ful
| engt h.

~FOOTNOTE_THREE

3 Mandatory. Scaffolds and working platforns shall be of
substantial construction and provided with handrails and
mai nt ai ned i n good condition. Floor boards shall be laid
properly and the scaffolds and working platformshall not be
over| oaded. Working platforns shall be provided w th toeboards
when necessary.

~FOOTNOTE_FQOUR
4 Mandatory. GCears; sprockets; chains; drive, head, tail,
and takeup pulleys; flywheels; couplings; shafts; sawbl ades; fan



inlets; and simlar exposed noving machi ne parts which may be
contacted by persons, and which may cause injury to persons shall
be guarded.



