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Appear ances: J. Philip Smith, Esq., Ofice of the Solicitor,
U S. Departnment of Labor, Arlington, Virginia,
for Petitioner Stephen W Pogson, Esqg., Phoeni x,
Arizona, for Respondent

Bef or e: Judge Stewart

The above-captioned civil penalty proceedi ngs were brought
pursuant to sections 110(a) and 110(c) of the Federal Mne Safety
and Health Act of 1977 (hereinafter, the Act), 30 U S.C ||
820(a) and 820(c), and a hearing was held in El Paso, Texas.
Posthearing briefs were submitted by the parties. Proposed
findings of fact and conclusions of |aw inconsistent with this
deci sion are rejected.

Order of Wthdrawal No. 150034 was issued on July 20, 1978,
by i nspector Qrer Sauvageau pursuant to section 107(a) of the
Act. The inspector described the pertinent conditions and
practices as foll ows:

On May 12, 1978, the Pettibone 25 Milticrane was in
the shop for B.O brakes. It could not be shifted into
| ow gear (55.9-2). It was not tagged as defective
equi prent unsafe to operate (55.9-73). It was renoved
fromthe shop prior to repairs being nade. As it
travel ed Ni agra Gul ch Road which was not bermed or
guarded (55.9-22), the engine failed, the operator
could not stop and the Pettibone rolled on its side.
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The operator was seriously injured. The operator
must initiate a maintenance programwhich will insure
that all equipnent is not used until it is repaired and
safe to operate

On the basis of Order No. 150034, MSHA petitioned that
Respondent Phel ps Dodge Corporati on be assessed four civil
penalties, one each for alleged violations of 30 CF. R |
55.9-3, 55.9-2, 55.9-73, and 55.9-22, pursuant to section 110(a)
of the Act. MSHA petitioned that Respondent, Rex Ml one, be
assessed penalties pursuant to section 110(c) of the Act for his
knowi ng aut horization, ordering or carrying out of the violations
of sections 55.9-3 and 55.9-2, as an agent of Phel ps Dodge
Cor por at i on.

The Tyrone Mne and MII is an open pit copper mne |ocated
in Tyrone, Grant County, New Mexico, and, at all material tines
i nvol ved herein, was operated by Respondent, Phel ps Dodge
Corporation, a corporate entity. Phelps Dodge Corporation is a
| arge m ne operator, owning and operating several other mnes
t hroughout the country. A total of 723 miners are enployed at
the Tyrone Mne and MII| on three shifts per day, 7 days per
week. These miners are represented by the United Steel workers of
Amrerica. O the 723 miners enployed, 140 work at the mll.

At all material tines herein, Respondent Rex Mal one was
enpl oyed by the corporate operator as subforeman. He supervised
approximately 30 miners in the mll area of the mne. M. Malone
had been a subforeman at the mne for 9 years.

On May 12, 1978, Respondent's Pettibone 25 Milticrane
(hereinafter, the Pettibone) was involved in an accident,
resulting in serious injuries to its operator, Benjanm n Ybarra.
The Petti bone is a gasoline-powered, nobile-type crane wei ghi ng
approxi mately 46, 000 pounds, wheel -nmounted on 1400/ 26 rubber
tires, and equi pped with hydraulically controlled power steering
and hydraulic brakes. Its transmssion is a spur-gear type with
three forward speeds and one reverse in two ranges, high and | ow
The machine is equipped with a torque converter drive with no
clutch. It was generally used for lifting and transporting heavy
objects around the mne. The Pettibone was ordinarily assigned
for use in the mll departnment of the m ne, but anyone at the
m ne who needed it could use it.

On May 5, 1978, Santiago (Jinmy) Lopez, a mll repair hel per
first class, was operating the Pettibone while working on the No.
7 conveyor. At one point, M. Lopez applied the brakes with both
feet but the brakes would not hold the vehicle. M. Lopez
thereafter filled out a truck and equi prent report(FOOTNOTE 1) on
whi ch he checked and listed the vehicle's defects. In the space
provi ded, he checked as b.o., or bad order, the seat belt, brake,
lights and horn, and noted that the fire extinguisher was
m ssing. Under the heading "Other defects--Report in Detail,"” he
wote "No | ow gear-will not engage. No wi pers.” He conveyed
this report to Homer Young, assistant mll repair foreman. M.
Lopez testified that he felt the Petti bone to be unsafe because



of these defects.
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Honer Young told Ernest Spezia, mll repair foreman, that the
Petti bone could not be put into first gear. This conversation
was overheard by Mal one. Rex Malone was directed to take the
vehicle to the shop by Ernest Spezia and Ed Reynol ds, assi stant
mll repair foreman. At Rex Malone's direction, Norman Schwab, a
mll repairman, drove the Pettibone to the truck repair shop
about a week before the accident. M. Schwab was one of the nost
experi enced operators of the Pettibone at the mll. The vehicle
had been parked at the west end of the crusher. M. Schwab drove
bet ween the secondary crusher and nmill building, past the mll
bui | di ng, across the railroad tracks, past the power house,
across another set of railroad tracks and along the north side of
the truck shop. M. Schwab used the Pettibone's brakes at the
two stop signs along this route. He was traveling slowy on both
occasions. The first stop sign was |ocated at the end of the
section of the road between the secondary crusher and the mll.
The road was level at this location, but M. Schwab was traveling
"real slow' because of the road' s narrowness. The second stop
sign was | ocated before the railroad crossing. The road was on a
very slight decline leading up to the second stop sign. M.
Schwab testified that the brakes did not operate at 100 percent
efficiency but they were sufficient to stop the nachine.

Approxi mately 2 days after the Pettibone had been driven to
the truck shop, Ernest Spezia directed Rex Mal one to take the
report submitted by Jimy Lopez on the Pettibone to the truck
shop. M. Mlone testified that he picked up the report from M.
Spezia's desk and delivered it to the office of Leonard Duncan
truck shop foreman. He also testified that he read only the
bottom of the report and only enough of the report to nake
certain that it dealt with the Petti bone. Mre specifically, he
stated: "I | ooked and | seen here sonething about it would not
engage. So, | knew | had the right one." The report was
thereafter posted on the bulletin board in the truck shop office.

Leonard Duncan testified that repair of the Pettibone was
not undertaken prior to the accident because of a heavy work | oad
at the shop. Before the accident, on May 12, M. Duncan
i nstructed Rafael Rueda, Jr., and Donal d Goj kavi ck, two
mechani c's apprentices, to use the Pettibone to assist themin
the repair of a truck. M. Duncan told themfirst of the | ow
gear problem and, then after checking the mal function report, of
the bad order brakes. M. Duncan testified that he was not aware
of the bad order brakes until this point intine. Prior to
readi ng the report, he knew only about the | ow gear problem of
whi ch he had been apprised in a tel ephone conversation wth
Er nest Spezi a.

Bot h Rueda and Goj kavi ck used the Pettibone on the norning
of May 12th. M. Rueda drove the vehicle fromthe north side to
the east side of the truck stop and parked it there, next to the
truck. The area was flat. M. Rueda did not recall whether he
used the brakes. He testified that he traveled very slowy and
had no troubl e stopping the nachine.

On that same norning, Ed Reynolds, the assistant repair



foreman, told M. Malone that a punp had to be replaced in the
No. 2 tailing' s thickener.
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M. Malone testified that Reynolds directed himspecifically to
use the Pettibone. He denied that he had been told to use it "if
avail able.” Reynolds testified that he had told M. Ml one
general ly that a piece of equi pmrent was needed to work on the
punp and that he might have instructed himto use the Pettibone,
if available, but to use sonmething else if it was not avail abl e.
He did not recall telling M. Ml one that the Pettibone, in
particul ar, was needed. Rex Malone testified that the Petti bone
was the only usable, available piece of equipnent.

At the instruction of M. Reynolds, M. Malone went to
Nor man Schwab, m || repai rman, and requested the assistance of
one of his nmen. O the two nen available, M. Schwab chose
Benj am n Ybarra. Malone and Ybarra proceeded to the truck shop in
Mal one' s pi ckup.

Mal one and Ybarra | ocated the Pettibone on the east side of
the truck shop. Rafael Rueda was in the i mediate area. Ml one
told M. Rueda that he needed to use the Pettibone. Rueda, in
turn, told Mal one that the Pettibone had not yet been worked on
Both Ybarra and Rueda testified that Malone replied that he would
"take it anyway." Malone asserted that he replied with words to
the effect that he needed the Pettibone but that he would bring
it right back to the shop. M. Malone then ordered M. Ybarra to
proceed with the vehicle to his assigned task. He did not
instruct Ybarra as to which route to take to the thickener. M.
Mal one did not attenpt to check the defective equi pment report or
to obtain a release froma truck shop foreman prior to taking the
Pet ti bone.

Under the procedures in effect at the time of the accident,
the need for equi pment repair mght be reported to the truck shop
in any of a nunber of ways. It mght be comunicated orally or
inwiting. A check Iist of problens was frequently included.
Sonetinmes, a work order of the sort submitted by Jinmy Lopez was
included. 1t was contingent upon the operator of the equiprent
to report a condition which was unsafe or which jeopardized the
equi prent. The equi prent was brought to the shop and parked on
the north side of the building. Al such equipnrent was
consi dered "dead-1ined" and was not to be used. John Strahan
supervisor of the truck shop, testified that a tag-out procedure
was in effect during, and prior to, May of 1978. Wen equi pnent
was reported as unsafe, or not to be operated, and the shop
foreman thought that this was the case, he would tag-out the
machine. In this instance, the Petti bone was not tagged-out by a
foreman. Jimmy Lopez, however, asserted that he had placed a tag
on the Pettibone on May 5, 1978, when he conpleted the truck and
equi prent report. None of the other w tnesses, including M.
Schwab who drove the vehicle to the shop, observed a tag on the
Petti bone thereafter. No explanation was offered as to its
absence.

M. Ybarra drove the Pettibone to the No. 2 thickener. He
took the nost direct route, a distance of approximately one-half
mle. This road had a 1- to 2-percent grade. He parked the
machi ne at the thickener and began to work on the punp. After 45



m nutes of work, Schwab asked Ybarra to drive the Pettibone to a
storage area to help load netal steps needed for the work on the
t hi ckener.
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The storage facility was | ocated a di stance of one-fourth mle
fromthe thickeners on the far side of the Niagra Gulch Road. To
get to the storage area, Ybarra had to drive to and al ong the
Ni agra Gulch Road. At its upper end, this road was elevated 6 to
8 feet above a gulch. A 3- to 4-foot drop existed fromthe road
at the site of the accident. The grade on the N agra Gul ch Road
was approximately 5 to 7 percent. M. Reynolds testified that
the Niagra Gulch Road was used only to provide access to the
storage area located at the end of the road. Trips were made to
this area once or twice a year when work was perfornmed on the
t hi ckener punps. The distance fromthe point where the road
crossed over the gulch to the storage area was approxi mately 50
yards. The section of the road at which the accident occurred
was 20 yards |long and 10 yards wi de.

There was no continuous bermon the area of the N agra Gulch
Road where the accident occurred. Nicholas Arnyo and Nornman
Schwab testified that a "slight bernf existed on the right side
of the road. This bermwas 14 inches at its highest. It tapered
off to nothing at the center of the gulch. M. Schwab stated
that this bermwas not "sufficient to resist the crane.” At the
recommendati on of a state mine inspector, bernms were subsequently
built along the portion of the Niagra Gul ch Road where the
accident occurred. In addition, the road was "bl aded," slightly
changing its grade.

Nor man Schwab and two ot her worknen followed M. Ybarra to
the storage area. As Ybarra nmade the final turn onto the section
of the Niagra Gulch Road where the accident occurred, the engine
stall ed--he did not have his foot on the accel erator because the
felt that he was traveling fast enough already. M. Schwab
testified that M. Ybarra was traveling at a slow rate of speed,
less than 5 mles per hour. M. Ybarra was unable to steer the
vehicle. He applied the brakes a first tinme, but they did not
function. He tried to brake a second tine, but was again
unsuccessful. M. Ybarra testified that he felt no pressure on
t he pedal and he thought that it went to the fl oorboard, although
it may not actually have hit the floorboard. The Pettibone
rolled off the road and turned over. In the process, Ybarra was
thrown fromthe vehicle and seriously injured.

M. Ybarra testified that he woul d have used the | ow gear
and had it been functioning. In his opinion, negotiation of the
Ni agra Gul ch Road woul d have been safer in | ow gear. Nornman
Schwab, one of the nost experienced operators of the Pettibone,
testified that he woul d have used second gear, high range, or
third gear, lowrange to travel fromthe thickener to the storage
ar ea.

Bot h Respondent, Phel ps Dodge, and union safety
representatives conmenced an i rmedi ate investigation of the
accident. Respondent, Phel ps Dodge, did not report the
occurrence of the accident in a tinmely fashion to MSHA or to
state officials. As a consequence, MSHA did not carry out an
i medi ate, firsthand investigation



On July 14, 1978, Thomas Castor, supervisor of the
Al buquerque Field Ofice of MSHA, received a report concerning
the acci dent which had been
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prepared by Local 890 of the United Steelwrkers of America on
June 8, 1978. The report was acconpanied by a letter fromthe
uni on, dated July 11, 1978, requesting investigation of the
accident. The report had been sent earlier, but had not been
received by MSHA. In response to this request, M. Castor

| nspect or Sauvageau, and Harol d Robertson, an MSHA speci al

i nvestigator, conducted an investigation of the accident on July
20, 1978

By July 20, 1978, repairs had been conpleted on the
Petti bone. Conpany records revealed only that the repairs had
been made. The date and details of the repairs were not
reveal ed. Leonard Duncan testified that the problemw th | ow
gear--a loose pin in the |inkage--had been repaired. He stated
that replacenment of a vacuumline was the only repair done to the
braki ng system Checks were made for | eakage, but no cylinders,
shoes or the like were replaced or adjusted. The clogging of the
line was caused by the separation of the lining within the vacuum
line and the formation of a tunorlike bubble. Leonard Duncan
testified that it was possible that the degree to which the
bubbl e bl ocked the Iine and the effectiveness of the power
braki ng m ght change during operation of the vehicle. He stated
that the power brakes might work on first application, but be
slow to recover. M. Duncan also testified that he tested the
brakes as soon as the Pettibone had been righted. He found that
they were operable, but had |less than full power. Leonard Duncan
conducted a nunber of tests on the Pettibone after the vehicle
had been repaired. He discovered that the steering of the
vehicle was nore affected by the stalling of its engine than was
its braking power. A slight amount of steering remained as |ong
as the machine was in notion. Wen the engine died, appreciably
nore pedal force had to be applied to the brake and the pedal had
to be pushed farther down to begin braking. M. Duncan was of
the opinion that a small man coul d exert enough pedal force to
stop the Pettibone on a 6- to 8-percent grade with the engi ne
dead. M. Duncan's tests also reveal ed that when the vacuumline
was di sconnected, the vehicle actually braked nore effectively
with the engine dead than with it running.

Respondent Phel ps Dodge did not have a tag-out procedure
established in witing at the material tinmes herein. n
Sept enber 19, 1978, a nenorandum concerni ng the tag-out and newy
ef fected | ock-out procedures was distributed to its enpl oyees.
Respondent asserted that, notw thstanding the fact that the
tag- out procedure had not been reduced to witing, a procedure
had been in effect during these tinmes and that the procedure was
common know edge t hroughout the operation, spread by word of
nmout h. Respondent asserted that the tag-out procedure was not
reduced to witing and distributed prior to Septenber 19, 1978,
because of difficulties experienced in inplenenting the |ock-out
pr ocedure.

| ssues Under Section 110(a) OPhel ps DodgeE

Section 110(a) of the Act reads as foll ows:



The operator of a coal or other mine in which a
viol ation occurs of a mandatory health or safety
standard or who violates any other provision of this
Act, shall be assessed
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a civil penalty by the Secretary which penalty shal
not be nore than $10, 000 for each such violation. Each
occurrence of a violation of a mandatory health or safety
standard may constitute a separate offense.

At issue, therefore, is whether Respondent was in violation of
the four mandatory standards alleged in Order No. 150034. |If
Respondent is found to have violated a nmandatory standard as

al l eged, an appropriate civil penalty nust then be assessed in
keeping with the criteria enunmerated in section 110(i) of the
Act. That is, it is necessary to consider the operator's history
of previous violations, the appropriateness of such penalty to
the size of the business of the operator charged, whether the
operator was negligent, the effect on the operator's ability to
continue in business, the gravity of the violation, and the
denonstrated good faith of the person charged in attenpting to
achieve rapid conpliance after notification of a violation. As
not ed above viol ations of four nandatory standards--one each of
sections 55.9-3, 55.9-2, 55.9-73 and 55.9-22 were alleged herein
by Petitioner.

(a) 30 CF.R | 55.9-3

Section 55.9-3 requires that powered nobile equi pnent shal
be provided with adequate brakes. Cearly, the Pettibone 25
Mul ticrane was powered nobil e equi pmrent and subject, therefore,
to the requirenent of the mandatory standard.

Jimy Lopez and Benjamn Ybarra testified that they
experienced total braking failure. A witten failure report was
prepared and submtted after the first total failure. The second
total failure occurred when the Pettibone was taken fromthe
repair shop and used before repairs were nade. Notwithstanding
t he absence of a sinple nechanical explanation for this tota
failure, the testinony of these two individuals is uncontradicted
and, therefore, accepted. The uncertainty as to the exact cause
of the total braking failure should not obscure the fact that
such failure occurred on at |east two occasions even though at
other times the brakes did function to sone degree. This is
particularly true, here, where the uncertainty may be due in part
to the failure of Respondent Phel ps Dodge to provide pronpt
notification of the accident to MSHA. In addition, the witten
records show only that the vehicle was rel eased as repaired.
Details of the repair efforts were not included in the repair
records.

Wtnesses for Respondent admitted that the brakes were not
at 100 percent full power, but asserted that they were
sufficiently operative to stop the vehicle. Leonard Duncan
testified that a partial blockage which was found in the vacuum
line m ght have caused the vacuum booster to operate
sporadically. He felt that the capacity of the systemto recover
after each use may have been conprom sed. A second possibility
was that the position of the partial blockage within the vacuum
line m ght change with use of the brakes, thereby changing the
ef fecti veness of the power braking system The Pettibone is a



| arge vehicle of substantial weight and, on occasion, it is
driven on roads with grades steep enough that full braking power
had to
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be maintained in order to operate the vehicle safely. This was
particularly true given the absence of |ow gear at the tines
material herein. Variability in effectiveness of the power
braki ng system posed additional safety problenms in that it would
be difficult to judge the vehicle's stopping distance.

The | oss of power-assisted braking, whether sporadic or
conpl ete, made operation of the Pettibone unsafe. An even nore
serious safety problemwas presented by the sporadic full |oss of
braki ng power. The braking systemof the Petti bone was,

t herefore, inadequate and in violation of the mandatory standard
as all eged.

Respondent Phel ps Dodge was negligent in its failure to
mai nt ai n adequat e brakes on the Pettibone. The condition of the
vehi cl e was known or should have been known to a nunber of the
menbers of m ne managenent and the defective brakes, which had
been previously reported, should have been repaired prior to its
use by Benjam n Ybarra on May 12, 1978.

Jimy Lopez wote his faulty equi pnent report on My 5,
1978, noting that the vehicle' s brakes were in "bad order." Rex
Mal one carried this report to the truck shop. He testified that
he had seen such reports on prior occasions and that they are
very sinple. M. Ml one testified, however, that he read only the
bottom of the report and knew, therefore, only of the problem
with | ow gear. An exam nation of the report reveals that seat
belts, brakes, lights and horn were very conspi cuously marked as
"b.o." That each of these itens had been checked as bad order
was unm st akabl e and evident at a gl ance.

The term"bad order” as used at the mlIl may apply to
defects on a piece of equipnent other than those affecting
safety. Wiile the use of the termin that sense at the m |l does
not always mean that a safety-related defect exists, it does mean
that a safety defect may exist. Caution is mandated under these
circunstances. It should have been established with certainty
that the defect was not safety-rel ated before the unrepaired
vehicle was taken fromthe repair shop and used.

Rex Mal one knew that a defective equi pment report had been
i ssued on the Pettibone and he knew that no work had been done on
it. He had seen this report and had it in his hands. It is
evident fromeven a hasty | ook at this report that the brakes of
the Pettibone were defective. Even so, he ordered Ybarra to take
the vehicle w thout consulting or seeking perm ssion froma truck
shop foreman. Rex Mal one knowi ngly ordered Ybarra to use the
vehicle with defective brakes. Gven M. Milone's status as a
subforeman and representati ve of Respondent Phel ps Dodge, his
negligence is inputed to Phel ps Dodge.

The use of the Pettibone despite the inadequacy of its
brakes was a direct, proxi mate cause of an accident in which the
operator of the vehicle suffered serious injury. As with any
such defect on a vehicle, it was probable that an accident woul d
occur. It was also probable that serious injury or fatality would



be suffered.
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(b) 30 CF.R | 55.9-2

30 CF.R | 55.9-2 requires that equipnent defects affecting
safety shall be corrected before the equipnent is used. The
record clearly establishes that the Petti bone was operated even
t hough | ow gear could not be engaged in either range. The
primary di spute between the parties concerning this issue was
whet her this defect was one affecting safety w thin the nmeani ng
of the mandatory standard.

Rex Mal one testified that the machi ne had been used severa
times with the defect and because of this he did not feel that
the defect presented a safety hazard. Norman Schwab al so felt
that the machi nery was safe because he believed that | ow gear
woul d not be needed in the area in which they were working at the
time. On the other hand, |nspector Sauvageau, MSHA, supervisor
Henry Narranmore, and M. Ybarra testified that the absence of | ow
gear did present a safety hazard.

The defect was clearly one which affected safety. The use of
the vehicle on relatively steep inclines wthout |ow gear would
have been hazardous. There was nothing to prevent the use of the
vehi cl e on such inclines.

Rex Mal one knew of the | ow gear problemyet he ordered
Ybarra to operate the vehicle. Ml one was negligent in so doing.
Mal one was a representative of managenment and, as such, his
negligence is inputed to Respondent Phel ps Dodge.

Nor man Schwab testified that he woul d have used second gear
hi gh range, or possibly third gear, |ow range, on the N agra
@il ch Road. Ybarra indicated that he woul d have used | ow gear on
the Niagra Gul ch Road, had he been able to do so. He also
testified that he would have used | ow gear traveling "to the
t hi ckener and back,"” but he did not indicate which of the two
ranges he woul d have used.

It was probable that an accident would occur. Inclines
exi sted at the mne which were of sufficiently steep grade to
require the use of |ow gear. The vehicle was not assigned to any
one department and it was driven on occasion by operators of
varyi ng experience. Nothing prevented use of the vehicle on a
relatively steep incline by an inexperienced operator. The
i keli hood of accident was substantially increased by the
concurrent brake problem If an accident were to occur, such
accident would be likely to result in serious injury or fatality.

(c) 30 CF.R | 55.9-73

Section 55.9-73 requires that defective equi pment, renoved
fromservice as unsafe to operate, shall be tagged to prohibit
further use until repairs are conpleted. Jimy Lopez testified
that he had placed a tag on the Petti bone on May 5, 1978, when he
conpl eted the truck and equi prent report. This tag was not
attached when Nornman Schwab transported the vehicle to the shop
or at any material time thereafter. No explanation for the



absence of the tag exists on the record.



~2394

The Pettibone was renoved fromservice for defects which nade
it unsafe to operate. Jimy Lopez had acted because he felt that
t he vehicle was unsafe. John Strahan, Respondent's master
mechani ¢ and supervi sor of the truck shop, testified that the
truck shop foreman had the responsibility of taggi ng-out unsafe
equi pment. Once the vehicle was in the shop, however, the
Petti bone was not tagged and no effort was made to determ ne the
exact nature of the defects to vital components until the norning
of the accident, May 12, 1978. This appears to have been in
contravention of the tag-out procedure purported by Respondent to
have been in effect at the tine.

Respondent's assertion that a tag-out procedure was in
effect on and before May 12, 1978, is underm ned by the facts of
this case. Even if such a procedure had been orally pronul gated,
it was not effective since the Pettibone was not tagged-out at
the material tinmes herein. At the tine that Rex Ml one ordered
the vehicle taken, it was untagged and unsafe to operate. The
failure to tag the Pettibone to prohibit its further use was in
violation of the mandatory standard as all eged.

Respondent was negligent inits failure to tag the Pettibone
to prohibit its further use. A defective equi pment report
i ndicating that defects existed in vital conponents had been
subm tted because the vehicle was felt to be unsafe to operate.
Even so, no effort was nade by Respondent for a nunmber of days to
check whether it would have been appropriate to tag-out the
vehi cl e.

The failure to tag-out the Pettibone and effectively renove
it fromservice was one of the causes of the Ybarra's accident.
Certainly, it was probable that an accident and serious injury or
fatality woul d occur because of the failure to tag-out.

Respondent was careful to point out that a piece of
equi prent which was in "bad order" need not pose a safety hazard

as well. Leonard Duncan testified that no nore than 20 percent of
the bad order equipnent in the shop presented safety hazards. In
this instance however, the equi pnent was clearly unsafe with
defects in the brakes, transmi ssion, lights, seat belt and horn

The equi pnent had no wi ndshield wi pers or fire extingui sher
(d) 30 CF.R | 55.9-22

Section 55.9-22 requires that berns or guards shall be
provi ded on the outer bank of el evated roadways. The record
i ndi cates that adequate berns or guards were not present al ong
the Niagra Gulch Road as required by the mandat ory standard.

The Ni agra Gul ch Road was el evated and, therefore, the
standard applied to it. The term"bernt is defined in section
55.2 to nmean a pile or mound of material capable of restraining a
vehicle. As noted above, a "slight berni existed on one side of
the Niagra Gulch Road in the vicinity of the culvert. This nmound
of material was of insufficient height and nmaterial to restrain
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the Pettibone. It did not, therefore, neet the definition
contained in section 55.2 or the requirenments contained in
section 55.9-22. The Respondent's assertion that berns had not
been pl aced continuously along the N agra Gul ch Road because

drai nage and snow renoval problens existed was not substanti ated.

The Respondent was negligent in that the need for berns was
readily evident yet insufficient effort was nade to install them
prior to the accident. Respondent's negligence was nmitigated in
part by the infrequent use to which the road was put.

It was inprobable that this condition would | ead to acci dent
and injury. The road was used but once or tw ce per year
However, the absence of bernms directly contributed to Ybarra's
accident. Ceorge Lopez, |Inspector Sauvageau and Henry Narranore
each testified that the accident woul d not have occurred had
berms been present as required.

H story of Previous Violations

At the hearing, Petitioner introduced a conputer printout
containing a history of the prior paid violations of Respondent
Phel ps Dodge Corporation. This printout listed prior paid
vi ol ati ons which occurred at each of Respondent's subsidiari es,

i ncluding the Tyrone Mne and M1, between the effective date of
the Act and July 20, 1978. During this time, there were a tota
of 16 prior paid violations at the seven mne sites which had
Phel ps Dodge Corporation listed as operator. There were no prior
paid violations at Tyrone Mne and MI| before July 20, 1978.

Respondent Phel ps Dodge objected to consideration of the
hi story of Western Nucl ear Corporation, its subsidiary, in the
assessnment of civil penalties herein. Note is taken of the fact
that, matters of ownership aside, no showi ng was nmade that the
Tyrone M ne and MI| and Western Nucl ear have any rel ationship
except "a conmon corporate officer at their New York Ofices.”
However, the history of violations introduced in evidence by
Petitioner does reflect on the posture of Phel ps Dodge
Corporation as a whole to safety matters and may, therefore,
properly be considered in assessing civil penalties. There were
33 prior paid violations at the three m nes of which Wstern
Nucl ear Corporation was operator fromthe effective date of the
Act through July 20, 1978. Twenty-seven of these occurred at a
singl e m ne--the Sheep Mountain Operations.

On the whole, since the Tyrone Mne and MII| had no prior
paid violations and the prior history at its other operations was
not substantial, Respondent's history of violations was good.

Abat enent Efforts

Three of the four violations at issue herein were abated
prior to the issuance of the subject order. The braking and | ow
gear probl enms had been repaired and berns had been pl aced
al ongside the Niagra GQulch Road. There is no indication that
t hese abatenent efforts were other than pronptly carried out.



~2396

I nspect or Sauvageau asserted that Respondent's effort with
regard to the tag-out violation was very poor. Although the order
was termnated with respect to the Petti bone and N agra @ul ch Road
on July 20, 1979, he did not terminate the order with respect to the
failure to tag-out until Septenber 19, 1978. At that tine, the
i nspector was given a copy of a docunent entitled "Mbile
Equi prent and Tag Qut Procedure"”. On the other hand, John
Strahan testified that a tag-out procedure was in effect at al
times material herein. This procedure was not in witing but it
was general ly understood by the enployees at the Tyrone M ne and
MIll. Testinmony to this effect was al so gi ven by Leonard Duncan

There is nothing in section 55.9-73 or in the record which
suggests that a tag-out procedure nust be in witing to neet
requi renents of the mandatory standard, although the promul gation
of a witten docunent woul d have surely better informed the
mners of the details of the procedure. It m ght have al so
provided a better basis for an argunment that the procedure was in
effect, even though it was ineffective in this instance to
prevent the accident caused by the defective Petti bone. The
delay in placing the procedure in witing was in part due to the
time required in devel opi ng a conprehensive | ock out procedure of
even greater scope than that required by the inspector

In pertinent part, section 110(i) of the Act requires
consi deration of the denpnstrated good faith of the person
charged in attenpting to achieve rapid conpliance after
notification of a violation. Although there was no effective
tag-out procedure prior to the date of the accident, there is
nothing in the record to support a finding that the orally
promul gat ed procedure was not effective after the acci dent when
t he order had undoubtedly increased the operator's awareness of
t he necessity of such procedures. 1In view of the operator's
efforts after the accident, it is found that Respondent
denonstrated good faith.

I ssues Under Section 110(c) ORex Mal oneE
Section 110(c) of the Act reads as foll ows:

VWhenever a corporate operator violates a nmandatory
health or safety standard or know ngly viol ates or
fails or refuses to conply with any order issued under
this Act or any order incorporated in a final decision
under this Act, except an order incorporated in a
deci si on i ssued under subsection (a) or section 105(c),
any director, officer, or agent of such corporation
who knowi ngly authorized, ordered, or carried out such
violation, failure, or refusal shall be subject to the
same civil penalties, fines, and inprisonment that may
be i nposed upon a person under subsections (a) and (d).

It has been established that the corporate operator
Respondent Phel ps Dodge, was in violation of sections 55.9-3 and
55.9-2, the two violations which Respondent, Rex Mal one, was
al l eged to have knowi ngly authorized, ordered or carried out.



The remai ning i ssues, therefore, are (a) whether Rex
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Mal one was an agent of Phel ps Dodge, (b) whether Rex Mal one
knowi ngly authorized, ordered or carried out these violations,
and (c) if a violation of section 110(c) is found, the
appropriate civil penalty that must then be assessed.

Respondent, Rex Mal one, was an agent w thin the nmeaning of
section 110(c). Section 3(e) of the Act defines an "agent" as
"any person charged with responsibility for the operation of al
or part of a coal or other mne or the supervision of the mners
in acoal or other mine." At all tinmes material herein, Rex
Mal one supervi sed approxi mately 30 enpl oyees of the corporate
oper at or Phel ps Dodge.

As agent of the corporate operator, Rex Malone is subject to
civil penalties pursuant to section 110(c) if the know ngly
aut hori zed, ordered or carried out the violations of sections
55.9-2 and 55.9-3. Rex Malone clearly knew that the Pettibone
was defective. A week before the accident, he had directed
Nor man Schwab to drive the Pettibone to the truck shop for
repairs. Moreover, Rex Mal one hand-delivered the defective
equi prent report concerning the Pettibone to the truck shop. The
report was sinple and very clearly marked, and he had seen others
on earlier occasions. It has been described above and is
reproduced in Appendix I. It is evident that the truck and
equi prent report could be read and understood at a gl ance.

Rex Mal one admitted that he | ooked at the defective
equi prent report and knew of the defective |low gear. Hi s
statenment, that he read only the handwitten portion of the
report and did not see the clearly marked notation that the
brakes were defective, is unbelievable. The record clearly
est abl i shes that Respondent Mal one had personal know edge of the
Petti bone's defects, including the brakes.

At the tine that he ordered Ybarra to use the Petti bone,
Mal one knew that it was defective, that it was in the shop for
repairs, and that no work had been done on it. He knew that a
certain procedure was in effect with respect to dead-lined or
defective equi pnment, yet he deliberately chose to ignore such
procedure. \While defects in sone conponents of m ning equi prent
m ght not necessarily cause the operations of the equi pnent to be
unsafe, the record in this case establishes that defective brakes
on the Pettibone were defects in a vital conponent and clearly a
safety hazard. M. Malone acted with know edge that the vehicle
was defective and in conscious disregard of established
pr ocedur e.

It is found, therefore, that Rex Mal one know ngly authorized
and ordered the use of the Pettibone in violation of sections
55.9-2 and 55.9-3 and that he is subject to the assessnent of a
civil penalty for each violation pursuant to section 110(c) of
the Act.

The criteria set forth in section 110(1) of the Act are
considered in the assessnent of penalties against M. Ml one as
wel | as against the operator insofar as they are applicable.
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In addition, the financial ability of Malone to pay a civil
penalty is relevant and should be considered. It was established
that M. Ml one's yearly salary, excluding overtine pay, was
$18, 000.

The parties stipulated at the hearing that Rex Ml one has no
history of previous violations. Wth respect to both the
defective brakes and the | ow gear problem it was probabl e that
an accident would occur. In both instances, a fatality or
serious injury would be the anticipated result of such an
accident. Moreover, a direct causal relationship was established
bet ween the use of the Pettibone despite its defective brakes and
Ybarra's accident.

Constitutionality of Section 110(c) of the Act

In its anended answer and again in its posthearing brief,
Respondent, Rex Mal one, asserted that section 110(c) was
unconstitutional because it violates the right of Respondent to
equal protection of the laws accorded by the Fifth Arendnent of
the United States Constitution. Section 110(c) of the Act
provides for the inposition of civil penalties for know ng
violations conmtted by agents of corporations. The Act does not
provide for the inposition of civil penalties against agents of
other entities such as partnerships and sole proprietors.
Respondent contends that this classification bears no rationa
rel ationship to a legitimte governnental purpose.

There is a question as to whether an administrative | aw
judge of the Federal M ne Safety and Heal th Revi ew Comm ssi on has
the authority to declare section 110(c) of the Act
unconstitutional. This issue need not be decided in this case.
Even if we assune, arguendo, that the Comm ssion has such
aut hority, Respondent has not denonstrated in any neani ngful way
that the classification is without reasonable basis. In essence,
Respondent's position is as foll ows:

The varied treatnent of corporate enpl oyees and
partnershi p enpl oyees under the Mne Safety Act is not
only inprecise but wholly arbitrary and wi t hout
rationale. There is no rational way that such a
distinction mght aid in the protection of the safety
and health of the nation's mners. Surely, one could
not reasonably nmaintain that a corporate enployee is
nore likely to violate a safety or health standard than
an enpl oyee of a partnership.

Respondent asserts that the classification is inprecise but
offers no rational argument in support of this assertion
Respondent |ikewi se states that the classification is arbitrary
and wi thout rationale, but offers nothing to support its
position. Respondent recognized that it bore the burden of
showi ng the lack of rational relationship of the classification
at issue herein to a legitimte Governnent purpose, but it did
not neet this burden



The Act's stated purpose of insuring the safety and health
of miners is unquestionably a |egitimte governmental purpose.
One of the means of achieving this end is provided for in section
110(a) of the Act. Every operator,
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whet her corporate or otherw se, is subject to the assessnment of a
civil penalty for a violation of a mandatory standard occurring
within its mne. The deterrent effect of such a penalty varies
with the type of organi zati on agai nst which the penalty was
assessed. The individuals who conprise m ne managenent are those
nost likely to be responsible for a particular violation and to
be in the best position to prevent its recurrence. Congress was
awar e that non-corporate managenent, as conpared to corporate
managenent, was likely to be in a close relationship with the
operator of the mne. As cousel for Petitioner notes, "where a
mne is run by a sole proprietorship or partnership, generally

t he individual owner or partner is involved in the day-to-day
operations of the mne and thus is chargeable as a m ne operator
hi nsel f under the Act." Thus, whether a violation was caused
knowi ngly or not, the corresponding civil penalty assessed
pursuant to section 110(a) would usually be expected to have a
nore i medi ate deterrent effect on non-corporate nmanagenent. On
t he ot her hand, the organization of the larger mnes is typically
corporate. Those menbers of managenent responsible for a
violation would be less likely to feel the inpact of an
assessnent of a civil penalty under section 110(a). The
corporation, rather than nanagenent, absorbs the penalty. As a
consequence, the deterrent effect of the civil penalty would be
greatly reduced. Section 110(c) provides the nmeans of penetrating
the shield of corporate organization to insure that a civil
penalty woul d have as great a deterrent effect in a corporate
setting as it would in a non-corporate one.

In pertinent part, section 109(c) of the Federal Coal M ne
Heal th and Safety Act of 1969, 30 U S.C. | 801 et seq. (1970).
paral l el s section 110(c) of the 1977 Act. The follow ng
reference was nmade in the legislative history of section 109(c)
to the classification at issue herein:

The conmittee expended considerable tinme and energy in
di scussing the role of an agent of a corporate operator
and the extent to which he should be penalized and
puni shed for his violations of the act. At one point,
it was agreed to hold the corporate operator
responsi ble for any fines levied against an agent. It
was ultimately decided to |l et the agent stand on his
own and be personally responsible for any penalties or
puni shrent nmeted out to him

The conmittee recogni zes, however, the awkward
situation of the agent with respect to the act and his
supervisor, the corporate operator, and his position
sonmewhere between the two. The conmittee chose to
qualify the agent as one who could be penalized and
puni shed for violations, because it did not want to
break the chain of responsibility for such violations
after penetrating the corporate shield. The committee
does not, however, intend that the agent should bear
the brunt of corporate violations. It is presuned that
the agent is often acting with some higher authority
when he chooses to violate a nandatory health or safety



standard or any other provision of the act, or worse
when he know ngly
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violates or fails or refuses to conply with an inmm nent
danger withdrawal order or any final decision on any other
order. OEnphasi s added. E

House Conmittee on Education and Labor, 91st Cong., 1st. Sess.,
Legi slative History of the Federal Coal Mne Health and Safety
Act of 1969 (Committee Print, 1975) at 1041, 1042.

Thi s passage makes it clear that Congress was concerned
about the reduced deterrent effect of penalties assessed under
section 110(a) at all levels of corporate managenent. Therefore,
it extended application of section 110(c) to the agents of
corporations as well as to the officers and directors thereof.
Respondent has offered nothing upon which to predicate a finding
that this classification is without rational basis.

ASSESSMENTS
In consideration of the findings of fact and concl usi ons of
| aw contained in this decision, the foll owi ng assessnents are
appropriate under the criteria of section 110 of the Act:

(a) Respondent Phel ps Dodge, Inc.:

St andard Vi ol at ed

30 CF.R Penal ty
55.9-3 $1, 000
55.9-2 500
55.9-73 500
55.9-22 100

(b) Respondent Rex Mal one:

St andard Vi ol at ed

30 CF.R Penal ty

55.9-3 $ 500

55.9-2 400
ORDER

It is hereby ORDERED that Respondent Phel ps Dodge, Inc., pay
the sum of $2,100 within 30 days of the date of this decision.

It is further ORDERED t hat Respondent, Rex Mal one, pay the
sum of $900 within 30 days of the date of this decision.

Forrest E. Stewart
Admi ni strative Law Judge

~FOOTNOTE_ONE
1 This truck and equi pment report is reproduced in Appendix 1.
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APPENDI X 1

THE PHELPS DODGE CORPORATI ON
ORE DRESSI NG DI VI SI ON
TYRONE BRANCH
TRUCK AND EQUI PMENT REPORT

Equi prent PETTI BONE 25 Shift "A"
Qperator J. LOPEZ Date May 5, 78

EQUI PVENT 0 oK () B.O ()
Seat Belt () O
Br ake () ()
Li ghts () 0)

Hor n () ()
Fire Extinguisher if required
OK () BO () Mssing ()

OTHER DEFECTS - REPORT | N DETAIL
No | ow gear-will not engage. No wi pers.

Defects to be turned in at end of "A'"-Shift for "B"-Shift
repair.

Mechani ¢ Maki ng Repairs
Date Conplete



