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DECI SI ONS

In its Decision of August 4, 1980, the Commission remanded the
captioned "independent contractor" cases to me for the linited purpose
of affording the Secretary an opportunity to consider several enforce-
ment options available to himas a result of ny decisions of February 8, 1980,
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affirmng his decision to proceed against the respondent mne owner-

operator rather than against a nunber of independent contractors. As

| interpret the Commssion's remand, the Secretary had thirty (30) days

to make up his mind, and to informme as to any enforcement decision

inthis regard. On Septenber 4, 1980, the Secretary filed a response

to the Conm ssion's decision on-remand and a copy is attached and incorporated
herein by reference.

In view of the fact that the Secretary indicated to the Commi ssion
during the appeal of these cases that he now desires to achieve "fair
enforcement" Of the Act in independent contractor cases, and in view of
Conmmi ssioner  Jestrab's observations in his dissent concerning the
Secretary's concession that the respondent is not the operator, it seens
tome that it is incunbent on the Secretary to decide how he now w shes
to proceed in these cases, and that is precisely how | interpret the
Conmi ssion's remand. However, rather than doing this, the Secretary is
nowattenpting to shift the burden to the respondent and to the contractors
to take the initiative for the substitution or parties, and in the alternative
he suggests that the case be reopened to permt the respondent to implead
the contractor as a third party. The Secretary's apparent refusal to conply
with the Conmssion's decision that he take the enforcement initiative
in these cases is apparently based on some nmysterious policy question
which is characterized by the Secretary at pg. 2 of his remand statenent
as sonething not in his interest.

It seens obvious to nme that the Secretary has not conplied with
the Commssion's decision on remand. Accordingly, in order to give
the Secretary a-fresh opportunity to apply his new enforcement policy,
and in keeping with his avowed intent to insure that "fair enforcenent
of the Act" will be followed in contractor cases, IT |'S ORDERED t hat
all of these dockets be DI SM SSED, without prejudice tothe Secretary
instituting new proceedi ngs against any and all parties who he believes
shoul d be pursued.

AdminisTrative Law Judge

At t achment
Distribution:

Marvin Tincher, Esq., U S. Departnent of Labor, Office of the Solicitor,
280 U S. Courthouse, 801 Broadway, Nashville, TN 37203 (Certified Mail)

George M Paul son, Jr,, Esg., The Qulf Conpanies, Law Dept., 1720 S.
Bellaire St., Denver, CO 80222 (Certified Mail)
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