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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 80- 308
PETI TI ONER A. O No. 46-01297-02026 V
V. Siltix Mne

THE NEW Rl VER COVPANY,
RESPONDENT

DECI SI ON AND ORDER

The parties nove for approval of a settlement of a willful
vi ol ati on of the prohibition against by-passing the ground fault
protection on the circuit breaker feeding the high voltage
circuit to the belt feeder on the 023 section of the Siltix M ne.
Counsel for the parties advise that the perpretrator has never
been identified. It further appears that at the tinme of the
viol ation, June 14, 1979, no concerted effort was nmade either by
MSHA or the operator to determ ne, by the use of appropriate
i nvestigative techni ques, the cul pabl e individual or individuals.
(FOOTNOTE 1) For these reasons, | conclude an investigation
at this late date to determne the identity of the individual or
i ndi vidual s chargeable with this act of reckless indifference to
the safety woul d be unproductive.
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I wish to take this occasion to once again enphasize that in
nmy view individual mners of whatever rank who deliberately endanger
fell ow workers by knowing and willful disregard for conpliance
with the mandatory safety standards shoul d be the subject of a
civil or crimnal investigation and, where appropriate,
prosecution under section 110(c) of the Act. See, Secretary v.
Sout hern Chio Coal Co., 2 FNMSHRC (August 4, 1980) and
cases cited.

Sooner or later, Congress or the Secretary nust face up to
the present glaring deficiencies in the Secretary's enforcenent
scheme. Unless and until MSHA, managenent, and the unions join
forces to ensure that nonconpliance by any mner will result in a
severe nmonetary or other penalty voluntary conpliance will remain
an illusion and mners and their famlies will continue to suffer
untinmely deaths and disabling injuries.

In ny opinion, MSHA's policy of nonenforcenent against the
wor kf orce, and particularly the rank-and-file, underm nes
ef fective conpliance and serves only to (1) engender a cynica
di sregard for the law, (2) discourage voluntary conpliance and
(3) create an atnosphere in which mners are induced to cut
corners on safety in the interest of increased production
Managenent's clai mthat imrunizing the workforce is the price
paid for industrial peace and productivity has a hollow ring when
in case after case it appears inmunity is purchased at the
expense of safety. (FOOTNOTE 2) When the flaws in the present
enf orcenent schene are
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frankly confronted, it is a small wonder that MSHA seens to have
all the clout of a noth hitting a sumer screen

Turning to the instant notion, an independent eval uation and
de novo review of the circunstances persuades ne that given the
prevailing enforcenent policy the one-third reduction in the
penalty proposed for the corporate operator, from $3,000 to
$2,000, is fully justified. The tine may cone, however, when |
may feel conpelled to deny such a settlenment because MSHA and the
operator were remss in their duty to produce the culprit or
culprits and inplead themas third-party respondents. See,
Secretary v. Mirton Salt v. Frontier-Kenper Contractors, CENT
80-59-M 2 FMBHRC, August 8, 1980. But that is a matter for
anot her day.

Accordingly, it is ORDERED that the notion to approve
settl enent be, and hereby is, GRANTED. It is FURTHER ORDERED
that the operator pay the penalty agreed upon, $2,000, on or
bef ore Friday, Septenber 19, 1980, and that subject to paynent
the captioned matter be D SM SSED

Joseph B. Kennedy
Admi ni strative Law Judge

~FOOTNOTE_ONE

1 The inspector's statenent furnished an investigatory |ead
that was never followed. Under his remarks on negligence the
i nspect or st ated:

"The person who did this has a thorough know edge of
the electrical circuit and knew exactly where to place the bridge
in order to render the ground fault relay inoperative.

This occurs often at this mne due to the fact that the
mai nt enance foremen find it easier and quicker to bridge or bl ock
acircuit out than to repair it."

~FOOTNOTE_TWOD

2 Wiile compliance with the M ne Safety Law has increased
the cost of |abor and reduced productivity, it has also sharply
reduced the nunber of mine disasters. The principal reason for
the reduction in productivity, however, is the fact that
i ncreased costs of production have not been offset by
br eakt hroughs in mning technol ogy. The |ast major innovation in
t he underground m nes, the continuous m ner, was introduced
twenty years ago. The Wirld Coal Study notes the industry has
been slow to adopt the longwall, shortwall and other techniques
that greatly increase the percentage of recovery.

MSHA and the industry can take pride and confort in the
fact that the disaster rate is down. But the sad fact that the
mners and their famlies nust live with is the tragedy rate.
This is the rate of individual deaths and seriously disabling
injuries, which is sharply up. This rate, in ny judgment, will
only be tolled when every mner of whatever rank is held publicly
accountabl e for conmpliance with the M ne Safety Law. Mich nore
effective enforcenent at |ess cost can be achi eved by i nposing



personal accountability on the mners. Penalties rightly
criticized as ineffective, if not paltry, when inposed on the
corporate entity should be suppl enented and reinforced by

i mposition on cul pabl e individuals. There the corrective inpact
internms of deterrent and encouragenent to voluntary conpliance
is much greater. C ose scrutiny of the present regul atory
apparatus reveals that reliance on corporate accountability
results in ineffective overregulation at a cost greater than the
benefits conferred.

There is no inherent conflict between safety and
productivity. As the President's Conmm ssion on Coal noted:

* * * conversations with industry, |abor, and
Government regul atory officials and surveys undertaken by the
Commi ssion staff suggest that the safest underground m nes--apart
from any advantage owi ng to favorabl e geol ogi cal conditions and
assum ng full conpliance with the safety law-are those in which
the conmtnent of top managenent to safety is strong and well
known, efforts to achi eve good | abor-managenent rel ati ons and
open conmuni cati on are practiced, regular equi pnment mai ntenance
is performed, and training of mners in safe practices is
stressed.



