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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 80-92
PETI TI ONER A/ O No. 15-11423-03002
V. Docket No. KENT 80-158

A/ O No. 15-11423-03003
M DDLE KENTUCKY CONSTRUCTI ON, | NC.
RESPONDENT Crapshooter No. 3 Strip Mne

DECI SI ON

Appear ances: CGeorge Drumming, Jr., Esq., Ofice of the Solicitor
U S. Department of Labor, Nashville, Tennessee, for
Petitioner Byron W Terry, Safety Director, Mddle
Kent ucky Construction, Inc., Onensboro, Kentucky,
for Respondent

Bef or e: Judge Cook
I. Procedural Background

The M ne Safety and Health Admi nistration (Petitioner) filed
proposal s for penalties in Docket Nos. KENT 80-92 and KENT 80-158
on January 7, 1980, and February 11, 1980, respectively. The
proposals were filed pursuant to section 110(a) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C. 00801 et seq.

(1978) (1977 Mne Act), and allege a total of five violations of
various provisions of the Code of Federal Regul ations as set
forth in citations issued pursuant to section 104(a) of the 1977
M ne Act. Answers were filed by Mddle Kentucky Construction
Inc. (Respondent), a prehearing order was issued and the cases
wer e schedul ed for hearing.

The hearing was held on June 24, 1980, in Oaensboro,
Kentucky with representatives of both parties present and
participating. The cases were consolidated for purposes of
heari ng and decision. Petitioner nade an oral notion for approval
of settlenment as relates to Citation No. 799605, and an order
approving the settlenent is included in this decision.

The parties waived the right to file posthearing briefs and
proposed findings of fact and concl usions of |aw
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I1. Violations Charged

(A) Docket No. KENT 80-92

Citation No. Dat e 30 C.F.R Standard
799603 09/ 07/ 79 77.1605(d)
799604 09/ 07/ 79 77.1605(b)
799605 09/ 10/ 79 71.500(a)

(B) Docket No. KENT 80-158

Citation No. Dat e 30 C.F.R Standard
799602 09/ 07/ 79 77.1605(b)
799618 10/ 15/ 79 77.1605(hb)

I11. Wtnesses and Exhibits
(A) Wtnesses

Petitioner called Federal mine inspector Earl T. Liesure as
a W tness.

Respondent called Byron W Terry, the conpany's safety
director, as a w tness.

(B) Exhibits

(1) Petitioner introduced the follow ng exhibits in
evi dence:

M1 is a copy of a conputer printout conpiled by the
Directorate of Assessnments listing the history of previous
violations at the Crapshooter No. 2 Strip Mne for which
Respondent had paid assessnents begi nni ng Novenber 1, 1976, and
endi ng Cctober 31, 1978.

M2 is a copy of Citation No. 799603, Septenber 7, 1979, 30
C.F.R 077.1605(d) and a copy of the term nation thereof.

M3 is a copy of Citation No. 799604, Septenber 7, 1979, 30
C.F.R 0O77.1605(b) and a copy of the term nation thereof.

M4 is a copy of Citation No. 799605, Septenber 10, 1979, 30
C.F.R 071.500(a) and a copy of the termnination thereof.

M5, page 1, is a copy of Citation No. 799602, Septenber 7
1979, 30 C.F.R [O77.1605(b) and a copy of a subsequent action
formextending the time period for abatenent.

M5, page 2, is a copy of the termnation of Citation No
799602, Septenber 7, 1979, 30 C.F.R [077.1605(b).
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M6 is a copy of Gitation No. 799618, Cctober 15, 1979, 30 C F. R
077.1605(b) and a copy of the term nation thereof

(2) Respondent introduced the follow ng exhibits in
evi dence:

O 1 contains photocopi es of two phot ographs.
O 2 contai ns phot ocopi es of four photographs.
I'V. [Issues

Two basic issues are involved in the assessnment of a civil
penalty: (1) did a violation of the 1977 M ne Act occur, and (2)
what ampbunt shoul d be assessed as a penalty if a violation is
found to have occurred? In determ ning the anount of civil
penalty that should be assessed for a violation, the |law requires
that six factors be considered: (1) history of previous
viol ations; (2) appropriateness of the penalty to the size of the
operator's business; (3) whether the operator was negligent; (4)
effect of the penalty on the operator's ability to continue in
busi ness; (5) gravity of the violation; and (6) the operator's
good faith in attenpting rapid abatenent of the violation

V. pinion and Fi ndi ngs of Fact
(A) Stipulations
(1) Respondent is subject to the 1977 Mne Act (Tr. 2-3).

(2) The Administrative Law Judge has jurisdiction in the
above- capti oned cases (Tr. 2-3).

(3) Respondent operates the m ne designated as Crapshooter
No. 3 (Tr. 2-3).

(4) Respondent is a mne operator with only one m ne and
currently enpl oys 21 enpl oyees or mners (Tr. 2-3).

(5) Respondent's previous history of violations is not
excessi ve and there appear to be no repeated violations within
the preceding 24 nonths (Tr. 2-3).

(6) Respondent's Crapshooter No. 3 Mne was inspected by
Inspector Earl T. Liesure on the dates in question (Tr. 3).

(7) The citations were properly issued to Respondent (Tr. 3).

(8) Any penalty assessed will not adversely affect
Respondent's ability to continue in business (Tr. 3).
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(B) Gitation No. 799603, Septenber 7, 1979, 30 C.F.R O77.1605(d)

Cccurrence of Violation

This citation was issued by Federal mne inspector Earl T.
Li esure at approximately 9:45 a.m on Septenber 7, 1979, alleging
a violation of mandatory safety standard 30 C.F.R 077.1605(d),
in that "[t]he red Chevrol et Model 10 expl osives truck is not
provided with an adequate audi bl e warni ng device (horn) in that
the horn will not operate when control button is pushed. This
truck is often | oaded w th expl osives and MIST be capabl e of
soundi ng a warning to other vehicles when necessary to avert
collision" (Exh. M2). The cited nandatory safety standard
provides, in pertinent part, as follows: "Mbbile equipment shal
be provided with audi bl e warni ng devices."

I nspector Liesure described the vehicle in question as a red
Chevrol et, Mddel 10, half ton pickup truck, and testified that it
was parked at the drill site. The drill site was described as an
area atop the highwall where a drill rig had been set up for the
pur pose of boring holes into the earth for the insertion of
expl osi ve charges to bl ast away the overburden covering the coa
seam The inspector asked an enpl oyee to test the horn, and
t her eupon di scovered that it would not operate when the horn
button was pushed.

Respondent concedes that the truck was not provided with an
adequat e audi bl e warni ng device, but clains by way of an
affirmati ve defense that the truck had been renoved from service
on or around Septenber 5, 1979, because of poor brake pressure on
the service brake and was therefore not in use on Septenber 7,
1979.

The testinony of M. Byron Terry, Respondent's safety
director, reveals that the procedure allegedly used at the
Crapshooter No. 3 Strip Mne to renove the vehicle from service
was insufficient as a matter of law to constitute renoval from
service within the neaning of the 1977 Mne Act. |In Eastern
Associ ated Coal Corporation, 1 FMSHRC 1473, 1979 OSHD par. 23,980
(1979), a roof fall on the underground track haul age nmade it
i npossible to renmove a jitney to the maintenance shop to repair
an i noperabl e parking brake. Accordingly, the m ne operator
pl aced a danger tag on the machine and permtted the machine to
remain in the mne's active workings. The Federal M ne Safety and
Heal t h Revi ew Comm ssi on (Conm ssion) set forth the foll ow ng
test for determ ning what constitutes renoval fromservice within
t he nmeani ng of the 1977 M ne Act:

It is undisputed that the inoperable parking brake
was a violation. For a violation such as this, there
are two basic ways to abate - repair or withdrawal from
service. Assunming that the jitney could not have been
repaired safely in the tine set for abatenent, the
guestion in this case is whether a danger tag al one
constitutes withdrawal fromservice. W hold that
tagging the jitney was not sufficient to withdraw the



jitney fromservice because the danger tag did not
pr event
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the use of the defective piece of equipnment. The jitney was
still operable and the danger tag could have been ignored.
To abate under these circunstances, the jitney shoul d have
been nade i noperable.

1 FMSHRC at 1474. (footnote omtted)

The al | eged renoval from service at the Crapshooter No. 3
Strip Mne did not entail rendering the equi prment inoperable and,
in fact, did not even entail the use of danger tags. Respondent
relied upon oral instructions to mners directing themnot to use
t hose pi eces of equipnent classified as unsafe. Nothing
prevented actual use of the equipnment. A breakdown in those
channel s of comuni cati on upon whi ch Respondent relied could
result in a mner remaining unapprised of Respondent's deci sion
to renmove a given piece of equipnent fromservice. Additionally,
m ners actual ly apprised of the decision could knowi ngly or
i nadvertently fail to heed the instructions. In order to affect
renoval from service within the nmeaning of Eastern Associ ated
Coal Corporation, the truck should have been rendered inoperable
because the truck remained in the mne's active workings. The
term"active workings" is defined as "any place in a coal mne
where mners are normally required to work or travel.” 30 C.F.R
077.2(a)

Furthernore, M. Terry saw the truck on or around August 30,
1979, but did not see it again until on or around Septenber 10,
1979. Therefore, he had no actual, firsthand knowl edge as to
either its status or |ocation when the citation was issued, and
testified on the basis of information provided to him by hearsay
declarants. The record does not disclose the requisite
i nformati on necessary to determ ne whet her the hearsay statenents
are reliable. For exanple, it does not disclose the nunber of
hearsay declarants, their identities, or whether they had actual
firsthand know edge as to the status and | ocation of the truck
when the citation was issued. It is particularly significant to
note that the testinony adduced by Respondent as to the truck's
location is contradictory. At one point, M. Terry testified
that it was in the pit area (Tr. 68) and at anot her point

appeared to inply that it had been left at the drill site because
enpl oyees sinply had not yet renoved it to a suitable I ocation
for an out of use vehicle. | amunable to classify the assertion

that the truck was in the pit area as accurate because it
contradicts the actual observations of the inspector
Furthernore, | amunable to accept the testinony of M. Terry
insofar as it inplies that an out of service vehicle would be
kept at the drill site because such placenent woul d i npede the
drilling operation and al so subject the truck to damage when
expl osi ve charges were detonat ed.

In view of the foregoing, it is found that the cited vehicle
was in actual use at the drill site on Septenber 7, 1979, and
that it was not provided with an adequate audi bl e warni ng devi ce.
A violation fo 30 CF. R [77.1605(d) has been established by a
pr eponder ance of the evidence.



Negl i gence of the QOperator

The condition should have been detected during the
i nspection required by 30 CF. R 077.1606(a). Therefore,
Respondent shoul d have known that the cited condition existed.



~2594
Accordingly, it is found that Respondent denonstrated ordi nary
negl i gence.

Gravity of the Violation

The truck bore markings designating it as an expl osives
carrier and was located in an area of the m ne where expl osives
carriers are customarily found (Tr. 20-21). Such vehicles are
used to transport explosives fromthe magazine to the job site,
but the best avail abl e evidence indicates that no expl osives were
actually on the truck.

Respondent contends that another truck had been assigned to
serve as explosives transport after Septenmber 5, 1979, and that
such truck was in use on the day in question but that it did not
bear the warning signs required by 30 CF. R [077.1302(c).
Accordingly, M. Terry speculated that the enpl oyees attenpted to
conceal the truck fromthe inspector by delaying its departure
fromthe nmagazine so as to avoid the issuance of anot her
citation. However, no reliable evidence was presented to support
this claim

The fact that a vehicle bearing markings designating it as
an expl osives carrier was in actual use, in an area of the nine
where such vehicles are customarily found when in use, is
sufficient circunstantial evidence to establish that the vehicle
was in actual use as an explosives carrier. Since Respondent has
failed to adduce reliable evidence to the contrary, it is found
that the truck in question was in actual use as an expl osives
carrier.

The I ack of a horn would prevent the sounding of an audible
warning in the event of an emergency. The two or three
i ndi viduals normally involved in the operation of the explosives
truck, occupants of other vehicles and pedestrians were thus
exposed to the possibility of injury (See, Tr. 10-12).

Accordingly, it is found that noderate gravity was present.
Good Faith in Attenpting Rapid Abat enment

Abat enent was due by 12 noon on Septenber 10, 1979 (Exh.
M 2). The citation was ternm nated at 7:30 p.m, on Septenber 10,
1979, when the inspector returned to the m ne and determ ned t hat
the horn had been repaired (Exh. M2).

Accordingly, it is found that Respondent denonstrated good
faith in attenpting rapid abatenent.

(© Ctation No. 799604, Septenber 7, 1979, 30 C.F.R [O77.1605(hb)
Cccurrence of Violation
This citation was issued by Inspector Liesure at

approxi mately 11:15 a.m, on Septenber 7, 1979, citing Respondent
for a violation of nandatory safety standard 30 CF. R [



77.1605(b), in that "[t]he Mchigan 275 front-end | oader
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(SN425C284) is not equipped with an adequate park brake in that
they will not hold the equi pmrent on grade when the control is
applied.” (Exh. M3). The cited mandatory safety standard
provides as follows: "Mbile equipnment shall be equipped with
adequat e brakes, and all trucks and front-end | oaders shall al so
be equi pped with parking brakes."

The inspector's testinmony is in accord with the statenents
contained in the citation, and is sufficient to establish a prima
faci e showi ng that the parking brake on the front-end | oader was
i noper abl e.

It is clear that the term "parking brakes,” as used in the
regul ation, refers to a braking system separate and i ndependent
fromthe service and energency brakes on the front-end | oader
Respondent presented evidence as to how the emergency brake
system functi oned. Respondent's argunments are rejected to the
extent they inply that the energency brake system neets the
requi renent for "parking brakes" as set forth in the regul ation

Accordingly, it is found that a violation of 30 CF. R 0O
77.1605(b) has been established by a preponderance of the
evidence in that the cited front-end | oader was not equi pped with
an adequate parking brake.

Negl i gence of the Operator

The condition should have been detected during the
i nspection required by 30 CF. R 0O77.1606(a) (Tr. 31).
Ther ef ore, Respondent shoul d have known of the condition

Accordingly, it is found that Respondent denonstrated
ordi nary negligence.

Gravity of the Violation

The front-end | oader was parked on a slight grade in the
general parking area. Enployees and other pieces of equi prment
were in the area. The additional equipnent was within a few feet
of the front-end | oader. The inspector’'s testinony indicates
that the absence of the required parking brake could permt the
machine to roll down an incline resulting in injuries to mners.

The front-end | oader was equi pped with energency and service
brakes, both of which resulted in brake application when air
pressure was reduced bel ow 60 pounds per square inch. According
to Byron Terry, who possessed actual experience in the operation
of front-end | oaders, using the energency brake systemto rel ease
the air pressure when the machi ne was parked resulted in an
aut omati ¢ brake application.

In view of the foregoing, it is found that the viol ation was
acconpani ed by noderate gravity.
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Good Faith in Attenpting Rapid Abat enment

Abat enent was due by 8 a.m on Septenber 14, 1979 (Exh.
M 3). The citation was term nated on Septenber 10, 1979, when the
i nspector returned to the nmne and determ ned that the parking
brake had been repaired (Exh. M3).

Accordingly, it is found that Respondent denonstrated good
faith in attenpting rapid abatenent.

(D) Ctation No. 799602, Septenber 7, 1979, 30 C F.R [77.1605(b)
Cccurrence of Violation

I nspector Liesure issued this citation at approxi mately 9:45
a.m on Septenber 7, 1979, citing Respondent for a violation of
30 CF.R [0O77.1605(b), in that "[t]he red chevrol et Mdel 10
expl osives truck is not equi pped with adequate parking brakes in
t hat when control is applied the brakes will not truck on grade.™
(Exh. M5, p.1).

The truck in question was the sane truck cited by Inspector
Liesure in G tation No. 799603 and was |ocated at the drill site
when the subject citation was issued. The inspector's testinony
as to the condition of the parking brakes is in accord with the
statenents contained in the citation

Respondent concedes that the truck was not equi pped with an
adequat e parki ng brake, but raises the same defense raised in
connection with Citation No. 799603. For the reasons set forth
previously in this decision, the defense is specifically
rej ected.

Accordingly, it is found that a violation of 30 CF. R 0O
77.1605(b) has been established by a preponderance of the
evidence in that the truck in question was not equipped with an
adequat e parki ng brake.

Negl i gence of the Operator

The condition should have been detected during the
i nspection required by 30 CF. R 077.1606(a). Therefore,
Respondent shoul d have known of the condition

Accordingly, it is found that Respondent denonstrated
ordi nary negligence.

Gravity of the Violation

The truck was parked in gear and on a grade at the dril
site. It was within 15 to 20 feet of other equi pnent and
approxi mately four to six people were exposed to physical injury.
As noted previously, the best avail abl e evidence indicates that
no expl osives were actually on the truck

Accordingly, it is found that the violation was acconpani ed



by noderate gravity.
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Good Faith in Attenpting Rapid Abat enment

The citation set forth 12 noon on Septenber 10, 1979, as the
term nation due date. The tine period for abatenent was
ultimately extended to 8 a.m on Septenber 27, 1979, because
repair parts were on order, but had not arrived (Exh. M5, p. 1).
VWhen the inspector returned to the mne on October 31, 1979, he
exam ned the truck and deternined that the parking brake had been
repaired. Accordingly, the citation was termnated (Exh. M5, p. 2).

In view of the foregoing, it is found that Respondent
denonstrated good faith in attenpting rapid abatenent.

(E) Ctation No. 799618, Cctober 15, 1979, 30 C.F. R [O77.1605(b)
Cccurrence of Violation

I nspector Liesure issued this citation at approximtely
11: 15 a.m on Cctober 15, 1979, citing Respondent for a violation
of mandatory safety standard 30 C.F.R [77.1605(b), in that
"[t]he red Chevrol et Mddel 10 explosives truck is not equi pped
wi t h adequat e service brakes in that when control pedal is
activated there is no braking action to wheels." (Exh. M6).
The truck in question is the same truck cited in Gtation Nos.
799602 and 799603.

The inspector's testinony as to the condition of the service
brakes is in accord with the statenments contained in the
citation, and reveals that the brake failure was caused by
hydraulic fluid | eaking fromthe brake system The inspector's
testinmony further reveals that the truck was not in actual use
when the citation was issued, but that it was parked in a parking
area near the pit.

Respondent concedes that the truck was not provided wth
adequat e service brakes, but raises the sane defense asserted
with respect to Citation No. 799603, claimng that the vehicle
had been renoved from service on or around Septenber 5, 1979. It
is significant to note that the machine had not been rendered
i noperabl e and, in accordance with the Conm ssion's decision in
Eastern Associated Coal Corporation, it is found that the truck
in question remained in service as a matter of |aw on Cctober 15,
1979. Accordingly, Respondent's proffered defense is rejected.

In view of the foregoing, it is found that a violation of 30
C.F.R 077.1605(b) has been established by a preponderance of
the evidence in that the truck in question was not provided with
adequat e servi ce brakes.

Negl i gence of the Operator

Respondent reached the concl usion on or around Septenber 5,
1979, that the vehicle was not safe to be operated due to service
brake defects. Yet the truck was in actual use on Septenber 7,
1979, and had not been effectively renoved from service as of
Cct ober 15, 1979.



Accordingly, it is found that Respondent denonstrated nore
than ordi nary negligence.
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Gravity of the Violation

The absence of operable service brakes exposed the occupants
of the vehicle, the occupants of other vehicles, and pedestrians
to serious injury. Accordingly, it is found that the violation
was seri ous.

Good Faith in Attenpting Rapi d Abat enment

The inspector was of the opinion that the operator
denonstrated good faith based upon the fact that the vehicle was
renmoved fromservice. The citation was term nated when the
i nspector returned to the mne on Cctober 31, 1979, and
determ ned that the brakes had been repaired (Exh. M6).

Accordingly, it is found that Respondent denonstrated good
faith in attenpting rapid abatenent.

(F) Size of the Operator's Business

The parties stipulated that Respondent operates only one
m ne and enpl oyees 21 miners. Therefore, it can be inferred that
Respondent is a small operator

(G History of Previous Violations

The parties stipulated that Respondent's history of previous
violations is not excessive. Additionally, Exhibit M1 reveals
t hat Respondent had eight violations at its Crapshooter No. 2
Strip Mne for which assessnents had been pai d between Novenber
1, 1976, and October 31, 1978. The nost recent violations |isted
t hereon occurred on July 14, 1977.

Accordingly, it is found that Respondent has a good history
of previous violations.

(H Effect of a Penalty on the Qperator's Ability to Remain in
Busi ness

The parties stipulated that any penalty assessed will not
af fect Respondent's ability to remain in business.

VI. Mtion to Approve Settl enent

Petitioner made an oral notion on the record to approve
settlenent which is identified as foll ows:

30 CF.R
Citation No. Dat e St andar d Assessnent Sett| ement
799605 09/ 10/ 79 71.500( a) $48 $48

Information as to the six statutory criteria contained in
section 110 of the Act has been submitted. This information has
provided a full disclosure of the nature of the settlenent and
the basis for the original determ nation. Thus, the parties have



complied with the intent of the law that settlenment be a matter
of public record.
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The foregoi ng reasons were advanced in support of the proposed
settl enent:

[MR DRUMM NG] Wth respect to Gtation No. 799605
violation of standard 71500A, for lack of toilet, a
sanitary toilet and toilet tissue. M. Terry has
advi sed that they do not wish to contest this citation
and at this point shall | offer it as a notion to
settle for this one or --

JUDGE COOK: (COURT | NTERPOSES) If you desire to, yes.
MR DRUWM NG  Ckay.

JUDGE COOK: It is not necessary to go into any other
details other than question of gravity and negligence
and good faith and if M. Terry wants to propose or
agree to sonme settlenent, you can proceed wth that
now.

MR, DRUW NG  Ckay. Standard 71500A and it was
assessed by assessnent officer at $48. The degree of
negl i gence such as ordi nary negligence. The
seriousness listed as not serious. The lack of toilet
paper and sanitary toilet will not lead to any
i Mmediate injury or harmto the enpl oyees, but over the
long run or long termeffects of inadequate health
facilities for the elimnation of waste materials, that
woul d adversely effect [sic] the health and wel fare of
the m ne enpl oyees. The good faith abatenment of this
citation was assessed as being normal good faith and
that it was assessed in the tine stipul ated.

JUDGE COOK:  Alright. Now, M. Terry, what's your
posi tion?

MR TERRY: Sir, on that one as | indicated to M.
Drumming, we did state that we would |like to go ahead
and settle this. It was a case of oversight on the
conpany's part. W had the facilities at a previous
m ne that had neglected to be noved over and due to the
hi gh frequency of use, actually these portable toilets
when they noved it, rather than bring the old one over
they acquired two new ones and had t hem pl aced on the
mne site. This inspection was on the tenth of
Septenber and as of this date they have been cl eaned
periodi cally, but they have not been used fromthe tine
that they were installed. So, this is the reason of
t he negligence on our part. They are not a heavy
demand use. And we goofed, | nean, that's, but, we
don't feel that it was an extrenmely serious situation
but we didn't stay in conpliance with what we shoul d
have.

JUDGE COOK:  Alright. Then, are you agreeing with the
settl enent?
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MR TERRY: Yes, sir.

JUDGE COOK:  Alright. M. Drumming and | take it that
you are noving at this time for approval of that?

MR, DRUW NG  Yes, Your Honor. W are noving for
approval of the settlenent of 100 percent paynent of
the $48 penalty.

(Tr. 46-48).

The reasons given above in support of the proposed
settl enent have been reviewed in conjunction with the information
submtted as to the six statutory criteria contained in section
110 of the Act. After according this information due
consi deration, it has been found to support the proposed
settlenent. It therefore appears that a disposition approving
the settlenment will adequately protect the public interest.
Accordingly, an order will be entered approving the settlenent.

VII. Conclusions of Law

(1) Mddle Kentucky Construction, Inc., and its Crapshooter
No. 3 Strip Mne have been subject to the provisions of the 1977
Mne Act at all tinmes relevant to these proceedings.

(2) Under the 1977 Mne Act, the Adm nistrative Law Judge
has jurisdiction over the subject matter of, and the parties to,
t hese proceedi ngs.

(3) Federal mne inspector Earl T. Liesure was a duly
aut hori zed representative of the Secretary of Labor at all tines
rel evant to the issuance of the citations involved in these
pr oceedi ngs.

(4) The violations charged in Citation Nos. 799602, 799603,
799604, and 799618 are found to have occurred as all eged.

(5) Al of the conclusions of law set forth in Part V,
supra, are reaffirmed and incorporated herein.

VII1l. Penalties Assessed

Upon consideration of the entire record in these cases and
the foregoing findings of fact and conclusions of law, | find
that the assessnment of penalties is warranted as foll ows:

(A) Docket No. KENT 80-92

30 CFR
Citation No. Dat e St andard Penal ty
799603 09/ 07/ 79 77.1605(d) $ 75
799604 09/ 07/ 79 77.1605(b) 100

799605 09/ 10/ 79 71. 500( a) 48 (settlement)
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(B) Docket No. KENT 80-158

30 CFR
Citation No. Dat e St andard Penal ty
799602 09/ 07/ 79 77.1605(b) $100
799618 10/ 15/ 79 77.1605(b) 100
ORDER

IT 1S ORDERED that the proposed settlenment outlined in Part
VI, supra, be, and hereby is, APPROVED.

I T 1S FURTHER ORDERED t hat Respondent pay civil penalties in
the amount of $423 within 30 days of the date of this decision.

John F. Cook
Admi ni strative Law Judge



