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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 80-284
PETI TI ONER A.C. No. 46-06003-03002R
V. Baker Strip M ne
BAKER COAL COVPANY,
RESPONDENT
DEC!I SI ON

Appear ances: Edward H Fitch, Esg., Ofice of the Solicitor,
U S. Departnment of Labor, Arlington, Virginia,
for Secretary of Labor, Mne Safety and Health
Admi ni stration Clark B. Frame, Esgq., WIlson &
Frame, Mrgantown, West Virginia, for Baker
Coal Conpany

Bef or e: Judge Janes A. Laurenson
JURI SDI CTI ON AND PROCEDURAL HI STORY

This is a proceeding filed by the Secretary of Labor, M ne
Safety and Health Administration (hereinafter MSHA) under section
110(a) of the Federal Mne Safety and Health Act of 1977, 30
U S.C. 0820(a), to assess a civil penalty agai nst Baker Coal
Conmpany for a violation of section 103(a) of the Act. A hearing
was held in Mrgantown, West Virginia on August 13, 1980. MNMSHA
i nspectors Ronald Marrara and Carl R Buckner testified on behalf
of MSHA. Wayne Baker testified on behalf of Baker Coal Conpany.

| SSUES

VWet her Baker Coal Conpany violated the Act as charged by
MSHA and, if so, the amount of the civil penalty which should be
assessed.

APPL| CABLE LAW

Section 103(a) of the Act, 30 U S.C. [0813(a), provides in
pertinent part as follows: "For the purpose of making any
i nspection or investigation under this Act, * * * any
aut hori zed representative of the Secretary * * * shall have the
right of entry to, upon, or through any coal or other mne."
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Section 110(i) of the Act, 30 U S.C. [0820(i), provides in
pertinent part as foll ows:

In assessing civil nmonetary penalties, the Conm ssion
shal | consider the operator's history of previous
vi ol ati ons, the appropriateness of such penalty to the
size of the business of the operator charged, whether
t he operator was negligent, the effect on the
operator's ability to continue in business, the gravity
of the violation, and the denonstrated good faith of
t he person charged in attenpting to achieve rapid
conpliance after notification of a violation

STI PULATI ONS
The parties stipulated the foll ow ng:
1. The operator, Baker Coal Conpany, is small in size.

2. The operator's prior history of assessed violations
constitutes a negligible history of prior violations
and there was no prior violation of section 103(a) of
the Act.

FI NDI NGS OF FACT

I find that the evidence of record establishes the follow ng
facts:

1. On June 7, 1979, Ronald Marrara and Carl Buckner
were duly authorized representatives of the Secretary
of Labor, Mne Safety and Heal th Adm ni stration, and
were assigned to conduct a spot inspection at Baker
Coal Conpany, Baker Strip Mne, in northern West
Vi rginia.

2. Upon arriving at the mne site, Inspector Marrara
identified hinmself to Wayne Baker, sole proprietor of
Baker Coal Conpany, and informed himthat the
i nspectors were aware that another MSHA inspector had
been at the site on the prior day but that they were
goi ng to nake anot her inspection.

3. At that point, \Wayne Baker conpl ai ned profanely
that this was his tenth inspection in tw weeks.
Wt hout provocation or warning, he struck Inspector
Marrara, knocking himto the ground. Thereupon, he
straddl ed I nspector Marrara, grabbed himby the shirt,
lifted himoff the ground, and slamred hi m back to the
ground several tines. During this assault on Inspector
Marrara, \Wayne Baker also threatened to throw the
i nspector in the sedinentation pond on the site.

4. After assaulting Inspector Marrara, Wayne Baker
t hen shoved | nspector Buckner and his hard hat fee
of f. Baker then picked up the hard hat and threw it at



| nspect or Buckner.



~2628
5. At no tine did either inspector strike Wayne Baker

6. Wayne Baker then ordered both inspectors off the
mne site and instructed themnot to return.

7. As aresult of this attack, |Inspector Marrara
received treatnment in the emergency room of West
Virginia University Hospital, sustained a left rotator
cuff tear, and was off work for six weeks.

8. Inspector Marrara pressed crimnal charges agai nst
Wayne Baker and Baker entered a plea of nolo contendre
and was fined $250.

9. On March 12, 1980, Wayne Baker struck an
i nvestigator enpl oyed by the West Virgi ni a Depart nent
of Natural Resources. He also entered a plea of nolo
contendre to the crimnal charge arising out of that
i nci dent and was fined $250.

10. Baker Coal Conpany is a small operator but \Wayne
Baker has not established that any civil penalty
assessed under the Act will affect his ability to
continue in business because Baker Coal Conpany offered
no docunentary evidence of its financial condition and
the testi nony of Wayne Baker in this regard was vague
and unconvi nci ng.

11. Since this incident on June 7, 1979, Baker Coa
Conmpany has not denied entry to any inspector enpl oyed
by MSHA

12. Baker Coal Conpany has a negligible history of
assessed violations and there was no prior violation of
section 103(a) of the Act.

DI SCUSSI ON

Wayne Baker, sole proprietor of Baker Coal Conpany, admitted
that he refused to allow two MSHA i nspectors to conduct an
i nspection at his mne on June 7, 1979, and that he ordered them
off of his property. The above adm ssion establishes a violation
of section 103(a) of the Act which provides in pertinent part as
follows: "For the purpose of making any inspection or
i nvestigation under this Act * * * any authorized
representative of the Secretary * * * shall have the right of
entry to, upon, or through any coal or other mne." Since a
violation of the Act has been admtted by the operator, the
remai ni ng i ssues concern the amount of the civil penalty which
shoul d be assessed.

The two MSHA inspectors allege that w thout warning or
provocati on Wayne Baker physically assaulted them after they
announced their intention to make an inspection of his mne
Baker alleges the following: (1) he had only been on this job
for eight working days but had been subjected to
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ten inspections by agencies of the state and federal governnents
consum ng 35 hours of his tinme and that MSHA had an inspector at
this mne on the preceding day; (2) Inspector Marrara approached
to a distance of 12 inches fromhimand said to him "W are
going to straighten you out”; (3) rather than slanmm ng | nspector
Marrara to the ground as all eged, Baker was attenpting to lift
the inspector to get himoff the property but could not do so;
and (4) Baker Coal Conpany is unable to pay any civil penalty
assessed herein.

The cl ai m of Wayne Baker that he had been subjected to an
excessi ve nunber of inspections by federal and state agencies is
without nerit and constitutes neither a defense to the violation
nor probative evidence concerning the criteria for assessnent of
acivil penalty. Suffice it to say that the mning of coal is a
pervasively regul ated industry and any operator who objects to
this fact should seek enpl oynment el sewhere in the econony.

Wayne Baker's allegations that Inspector Marrara approached
to within 12 inches of himis admtted by the inspector. This
fact is of no consequence and Baker admitted that he was not
afraid of the inspector. Baker's claimthat the inspector told
him "W are going to straighten you out,” is rejected. The
testinmony of the two inspectors that no such statenment was nade
was nore credible than the testimony of \Wayne Baker

Baker's claimthat he was nerely attenpting to get Inspector
Marrara off his property when he lifted himoff the ground is
also rejected. Credible testinony of the two inspectors
est abl i shed that Baker slammed |Inspector Marrara to the ground
several tines.

Final ly, Baker's assertion that he would be unable to pay
any civil penalty assessed here is rejected because he failed to
present any documentation of his financial condition and his
testinmony in this regard was vague and unpersuasive. Baker
presented no evidence of his net worth and he was unsure of the
val ue of his equipnent and the extent of the liens thereon

Section 110(i) mandates the consideration of six criteria in
the assessnment of a civil penalty. | have considered the
operator's history of previous violations, the size of the
busi ness, the ability of the operator to stay in business, and
the good faith of the operator to achieve rapid conpliance after
notification of the violation in ny Findings of Fact Nos. 10-12.
The remai ning i ssues are whether the operator was negligent and
the gravity of the violation.

The evidence of record in this matter fails to establish any
justification for Wayne Baker's conduct. Baker's initial assault
and battery upon Inspector Mrrara, which knocked himto the
ground, constituted gross negligence. However, this offense was
further aggravated and conpounded by Baker's subsequent actions
of picking the inspector up and slamng himto the ground
several tinmes and threatening to throw himin the sedinentation
pond. At no tine did the inspector strike Baker. It is noted



that all of
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t hese actions took place in the presence of Baker's enpl oyees at
the mne. The willful and unlawful use of force by Wayne Baker
upon I nspector Marrara constitutes gross negligence under the
Act .

The evi dence establishes that Baker's assault upon the
i nspector caused him serious physical injuries which required
medi cal attention and resulted in himbeing off the job for six
weeks. In addition to the physical injuries suffered by the
i nspector, the gravity of this offense is conpounded by the fact
t hat Baker's conduct at the tine of this violation threatens to
undermne the integrity of mne safety enforcenent. |f NMSHA
i nspectors are intimdated by the threat of a physical assault
they will not issue the citations and orders required under the
Act. Waile a civil penalty cannot be assessed as a neans of
puni shrent, it nust be sufficient to deter subsequent violations
and gain the operator's conpliance with the Act. The violation
prevented any inspection at the tinme it was comitted. The
manner in which the violation was conmitted could intimdate
i nspectors in the future so that future inspections would be |ess
t horough. Therefore, the violation and the manner in which it
was committed could result in dangerous conditions being
undetected. | find that the violation was of extrenely serious
gravity.

Based upon all of the evidence of record and the criteria
set forth in section 110(i) of the Act, | conclude that a civil
penalty in the anount of $8,000.00 should be inposed for the
vi ol ati on of section 103(a) of the Act.

CONCLUSI ONS OF LAW

1. The administrative |aw judge has jurisdiction of this
proceedi ng pursuant to section 110(i) of the Act.

2. Baker Coal Conpany and Baker Strip Mne are subject to
the Act.

3. On June 7, 1979, Baker Coal Conpany viol ated section
103(a) of the Act by refusing to allow duly authorized
representatives of the Secretary of Labor entry to the Baker
Strip M ne.

4. The conduct of Wayne Baker, sole proprietor of Baker
Coal Conpany, in comrtting an assault and battery on MSHA
i nspector Ronald Marrara constituted gross negligence.

5. The violation in question was of extrenely serious
gravity in that it resulted in physical injuries to Inspector
Marrara and was intended to intimdate MSHA inspectors from
performng their job.

6. Under the criteria set forth in section 110(i) of the
Act, a civil penalty in the anbunt of $8,000.00 shall be inposed
for violation of section 103(a) of the Act.
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CORDER

WHEREFORE I T IS ORDERED t hat Baker Coal Conpany pay the sum
of $8,000.00 within 30 days of the date of this decision as a
civil penalty for the violation of section 103(a) of the Act.

Janes A. Laurenson
Judge



