CCASE:

SOL (MBHA) V. PEABODY COAL
DDATE:

19800925

TTEXT:



~2677

Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. KENT 80-103
PETI TI ONER A. O No. 15-03161-03041
V. Star UG M ne

PEABCODY CQOAL COVPANY,
RESPONDENT

DECI SI ON AND ORDER

The parties nove for approval of a settlement of a violation
of the Federal M ne Safety Code requirement that "anple warning
shal |l be given before shots are fired." This requirenent is
i ncorporated by reference in section 313(c) of the Act, 30 CF. R
75.1303, by the permissibility standards relating to the use of
expl osi ves in underground mnes found in 30 C F.R 15.19(e). The
specific provision of the Mne Safety Code applicable is section
5b. 16. (FOOTNOTE 1)

A penalty of $7,000 was initially proposed for a violation
that involved a failure to post warning flares that resulted in
serious injuries to a scoop operator and endangered his hel per
The violation was committed by a certified shot firer who
admtted the flares should have been posted. He also admtted
that if the flares had been properly set the accident would not
have occurred. Despite the reckless nature of the firer's
m sconduct and its al nost fatal consequences for his fellow
wor ker s,
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MSHA, in accord with its policy of nonenforcenment against the
wor kf orce, and especially rank-and-file mners such as the shot
firer, declined prosecution under section 110(c). In view of
this, and the culprit's obvious renorse and contrition, Peabody
states no disciplinary action will be taken. So once again the
enf orcenent proceedi ng has focused solely on the collection of a
substantial fine fromthe corporate treasury, $6,250, while the
real culprit goes free on the plea that "he has suffered enough."

Let me nmake ny position clear. | firmy believe that
Peabody shoul d pay a substantial fine and I woul d di sapprove this
settlenent if | thought a larger fine or even the maxi mum
provi ded by |aw, $10,000, woul d persuade Peabody to institute a
di sciplinary policy, including suspensions w thout pay or
di scharges, for knowi ng violations of the mandatory safety
standards that gravely endanger the lives of fellow mners.

Fai rness, however, dictates that | recognize the reality of the
constraints inposed by the collective bargai ni ng agreenent on
managenent's freedomto discipline the workforce for violations
of the Mne Safety Law. Despite its slogan of "Safety or El se"
the Union, | amreliably infornmed, is unalterably opposed to
acceptance of responsibility for enforcenent or conpliance with
the M ne Safety Law either as an organi zation or by its nenbers.
Conpare, Bryant v. United Mne Wrkers, 467 F.2d 1 (6th Cir.
1972), cert. denied, 410 U S. 930 (1973) with Dunbar v. United
St eel workers, 602 P.2d 21 (S. CG. ldaho 1979), cert. denied

u. S (1980). Consequently, until MSHA, the Union
and nmanagenent reach a consensus on enforcenent of the |aw
agai nst the rank-and-file workforce | cannot conscientiously deny
a settlenment such as that proposed in this case. See, New River
Conpany, 2 FNMSHRC (Septenmber 9, 1980). This does not
mean that | will not continue to take into account the
encour agenent to disciplinary action that results fromthe
i mposition of substantial fines on corporate operators who fai
to insure abatement by appropriate disciplinary action

The prem ses consi dered, and based on an i ndependent
eval uati on and de novo review of the circunstances, including the
parties' prehearing subm ssions and the representati ons and
di scl osure made during the course of the I engthy tel econ
settl enent conference of Septenber 5, 1980, | find the settl enent
proposed, $6,250, is, insofar as the corporate operator is
concerned, in accord with the purposes and policy of the Act.

Accordingly, it is ORDERED that the notion to approve
settl enent be, and hereby is, GRANTED. It is FURTHER ORDERED
that the operator pay the settlenment agreed upon, $6,250, on or
before Friday, Cctober 17, 1980, and that subject to paynment the
capti oned matter be DI SM SSED

Joseph B. Kennedy
Admi ni strative Law Judge

~FOOTNOTE_ONE



1 This is published as an appendix to Part 15 of Title 30 of
the CF. R The record and the parties disclosures established
that "anpl e warni ng" enbraces and is understood by the industry
to include both visual and verbal warnings. Counsel for the
operator is to be conmended for his diligence and candor in
di scovering MSHA's instructions to the industry with respect to
the interpretati on and coverage of the term "anple warni ng"

The circuity of the reference to the requirement is
unfortunate. It is suggested that MSHA undertake to cross
reference the various provisions in its next publication of the
C.F.R and to include in the inspection manual a copy of the
rel evant MSHA instructions.



