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Appear ances: CGeorge Drumming, Jr., Esq., Ofice of the Solicitor
U S. Departnment of Labor, Nashville, Tennessee,
for Petitioner Janes Patrick, President, Patco,
I ncor porated, H ndman, Kentucky, for Respondent

Bef or e: Judge Melick

This case is before me upon a petition for assessnent of
civil penalty under section 110(a) of the Federal Mne Safety and
Heal th Act of 1977, 30 U.S.C. 801 et seq., the "Act." The
general issue in this case is whether Patco, Incorporated
(Patco), denied entry to an MSHA inspector in violation of
section 103(a) of the Act, and, if so, the appropriate civil
penalty to be assessed for the violation. Patco does not deny
that a fornmer enpl oyee, G over Patrick, swing at MSHA i nspector
Eugene Lewis while Lewis was on Patco property but clains that it
was the result of a personal dispute having nothing to do with
Patco. It contends in the alternative that in any event G over
Patrick had no authority to act for Patco; that he was not then
even an enpl oyee of Patco, having been laid off the nmonth before,
that he was at the Patco plant on strictly personal business and
i ndeed that he acted contrary to the consistent policies and
practices of Patco not to interfere with MSHA i nspectors.

Section 103(a) provides in essence that any authorized
representative of the Secretary has the right of entry to, upon
or through any coal mine in order to conduct an inspection
prescribed by the Act. MSHA clains that the authorized
representative of the Secretary, in this case MsSHA i nspector
Lewis, was denied entry to inspect Patco's No. 1 Preparation
Pl ant on March 30, 1979, and has accordingly petitioned for a
penal ty of $1,500.
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The essential facts are as follows. On the norning of March 30,
1979, Inspector Lewis heard that Patco night have been | oadi ng
coal at its previously closed preparation plant. Lewis therefore
decided to inspect Patco. He first watched the plant froma
di stance to determ ne whether it was actually operating. He
thought it was. He saw two men inside the scal ehouse and a coal
truck parked on the scales. He recognized one of the nmen as
G over Patrick who appeared to be doing "paperwork” inside the
scal ehouse. He had known Grover to have been at one tinme an
enpl oyee of Patco but from his past inspections knew that G over
had never officially represented the conpany. He did not know
that Grover was no | onger enployed by Patco and did not inquire
to find out. Gover had in fact been laid off the nonth before
and was at the plant only for the purpose of using its tools to
repair his own truck.

The coal truck and its driver left when Lewi s approached
Gover. Lew s asked to see Janes Patrick, Patco's owner and
officially designated representative for health and safety. See
30 CF.R Part 41. Gover stated that Janmes had gone to town
about 5 mles away. Lewis apparently then asked Grover if he had
recei ved his papers as a certified mne foreman. (FOOTNOTE 1) Advised
that he had, Lewi s thereupon told Grover that he woul d conduct an
i nspection. According to Lewis, he then told G over that the
truck that just departed had no backup al arm and G over allegedly
responded that that was the truck driver's problem According to
Lewi s, Grover then said "You Goddamm son-of-a-bitch," took four
or five steps towards himand swng at hi mthrough the w ndow of
his jeep. Lewis inmmediately left the prem ses and prepared the
citation at bar charging that he was unlawfully denied entry by
Patco. Lewis conceded that he had inspected Patco on four or
five prior occasions, and once subsequently, without difficulty
or opposition.

Gover Patrick testified that he had formerly operated a
front-end | oader for Patco but never served in a managenent
capacity and had never represented to anyone that he had ever
served in such a capacity. He had not worked for Patco for nore
than a nmonth and on the day in question went to the plant to use
its tools to repair his own truck. Wen Lewi s arrived, he was
readi ng the truck mai ntenance manual. The coal truck parked near
t he scal ehouse had not been | oaded at Patco. The driver had only
stopped to inquire whether Patco intended to reopen. G over
admtted that he swung at Lewis but clainms that this was
preci pitated by his continuing fal se accusations that he had torn
up sone construction equi pnent where Lewis had a parttinme job.
Lewi s had ostensibly harassed hi mabout these allegations on
several prior occasions. Lew s denies that he harassed G over
but admits that he did on one occasion ask G over about the
damaged equi prent .

James Patrick, president of Patco, testified that his
brot her Grover was not enployed at the tine, and was at the yard
for the sole purpose of working
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on his own truck. He had seen himthere earlier that norning.
The plant was not then operating and had not been operating for
sone tinme. He had never authorized Grover to act on behal f of

t he conpany and was shocked when he | earned on the foll ow ng day
what G over had done. At the first opportunity he went to the
MSHA district office to explain things. He had never authorized
Grover to act on behalf of the conpany and certainly never

aut horized himto bar an inspection of Patco property. It had
al ways been conpany policy to allow such inspections and to treat
i nspectors courteously and with respect. Janmes Patrick hinself
had once been an MSHA inspector. He thought that there had been
some personal conflict between Grover and Inspector Lew s that

m ght have precipitated the incident.

The issue before ne is whether Inspector Lewis was in fact
denied entry by Patco thereby preventing an inspection. The
resolution of this issue depends on whet her Grover Patrick had
t he express or apparent authority to act as an agent on behal f of
Patco at that tine or whether on the facts of this case Patco
shoul d be estopped from denying that G over had such authority.
If Grover Patrick did not have such authority then Patco was not
in violation of the law but if he did have such authority or if
his acts were subsequently ratified then Patco is bound by those
acts and is guilty as charged.

Al t hough the term "agency” in its usual |egal sense inports
commer ci al deal i ngs, anal ogi es can neverthel ess be drawn to the
| aw of agency in resolving the question at bar. Under the | aw of
agency the authority of an agent arises froman express or
inplied agreenent. 3 Am Jur. 2d Agency [18. An express agency
is an actual agency created as a result of the oral or witten
agreement of the parties. An inplied agency is also an actua
agency, but its existence is proved by deductions or inferences
fromother facts and circunstances of the particul ar case,
i ncluding the words and conduct of the parties. The existence of
an inplied agency, for exanple, may be inferred fromprior habits
or froma course of dealings of a simlar nature between the
parties, especially where the agent has repeatedly been permtted
to performsimlar acts in the past. 3 AmJur. 2d, supra.

VWile the creation of an agency, as between the principa
and agent, is a matter of their nutual consent, an agency by
estoppel may al so be created insofar as third persons are
concerned--that is, it may arise fromacts and appearances which
lead third persons to believe that it has been created. Agency
by estoppel may be apparent only and exist because of the
est oppel of the principal or agent to deny the sane after the
third party has relied on such appearance, so that such third
party would be prejudiced if the fact were shown to be ot herw se.
3 Am Jur. 2d, supra [0O19.

In the instant case there is no evidence that G over Patrick
had ever been expressly authorized to act on behalf of Patco in
any official capacity. Moreover, there is no evidence from acts,
appear ances or a previous course of dealing that he had by
i nplication been authorized to act in such a capacity. Thus,



there can be no inference that any agency, including an inplied
agency or any agency by estoppel, existed in this case.
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He had never been nore than an ordinary enpl oyee and was not even
an enpl oyee on the date at issue. H's nmere presence on Patco
property and the fact that he happened to be the owner's brother
is not sufficient evidence standing al one fromwhich to concl ude
that he was an agent authorized to act for Patco. It is clear
nor eover, that Patco, as represented by its president Janes
Patrick, did not ratify the unauthorized acts of G over Patrick
To the contrary, Janes Patrick went to the MSHA district office
as soon as he could to reaffirmhis | ongstandi ng position that
MSHA i nspectors were wel cone on his prenmises at any tine and to
assure those officials that G over's acts were not those of

Patco. Inspector Lewis hinself conceded that neither he nor any
ot her inspector had ever before or since been denied entry by
Patco. | find that under these circunstances Grover Patrick was

not authorized to act on behalf of Patco and that therefore his
acts cannot be attributed to Patco. Thus, Patco is not guilty of
the viol ation charged.

Citation No. 737413 is accordingly VACATED and this case is
DI SM SSED.

Gary Melick
Admi ni strative Law Judge

~FOOTNOTE_ONE

1 As explained at hearing, these papers are issued by the
State of West Virginia Departnent of Mnes and have nothing to do
wi th whether or not a person is enployed, the capacity in which
t hat person may be enpl oyed or by whom he may be enpl oyed.



