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RESPONDENT

East over M ne
DECI SI ON

Appear ances: Richard J. Mullins, Norton, Virginia, pro se
Karl S. Forester, Esq., Harlan, Kentucky,
for Respondent

Bef or e: Admi ni strative Law Judge Melick

This case is before me upon the conplaint by Richard J.
Mul I'i ns under section 105(c)(3) of the Federal Mne Safety and
Heal th Act of 1977 (30 U . S.C. 801 et seq., the "Act"), alleging
that he was di scharged by the Eastover M ning Conpany (Eastover)
in violation of section 105(c)(1) of the Act. An evidentiary
heari ng was held on August 26, 1980, in Abingdon, Virginia.

Section 105(c)(1) provides in relevant part that:

No person shall discharge or in any manner discrimnate
against * * * or otherwise interfere with the
statutory rights of any miner * * * in any coa
* * * mne subject to this Act because * * * of the
exerci se by such mner * * * on behalf of hinself or
others of any statutory right afforded by this Act.

Al though Mullins' conplaint in this case has never been
precisely articul ated as best as can be determ ned he seens to
claimthat he was unlawful |y di scharged because he was fired at a
time when he was performng his duties as a "fire boss" thereby
preventing himfromconpleting the health and safety functions
relating thereto. |If this indeed is the nature of his conpl aint
then it is of course facially insufficient to raise a justiciable
i ssue under section 105(c)(1) of the Act. The violation of a
protected right must necessarily precede and be a cause for the
al | eged unl awful discharge. |In any event | do not find under the
circunmst ances of this case that the Conpl ai nant was ever in fact
di schar ged

The essential facts are not in dispute. Millins was, at the
time in question, the designated "fire boss" on the third shift.
Larry Baker was
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then the general mne foreman in charge of the third shift and
was therefore Mullins' supervisor. In the early norning of August
31, 1979, Baker directed Mullins to take two miners to the No. 2
tailpiece to see if it was "gobbed off," i.e., jamed by falling
debris. If such a condition did exist, it is conceded that it
posed a serious safety hazard fromfire and snoke and woul d have
been a violation of Federal safety standards.

Mul I'i ns apparently escorted the two miners to the No. 2
tailpiece then left to "fire boss" another section of the mne
VWhen Mullins returned at around 2:15 a.m, the belt was still not
runni ng. Baker had, in the interim called down to deternine
whet her the belt was working and when advised that it was not,
entered the mne hinself wal king about 1 nmle to the No. 2
tail piece. Wen Baker arrived, he observed Miullins and the two
femal e m ners standi ng around doi ng not hing. Baker thereupon
pi cked up a nearby hose and cl eaned the belt hinself, thereby
permtting it to operate. Baker then asked Mullins why he had
not remained at the tailpiece to see that the belt was properly
cleared and running. Millins apparently responded to the effect
t hat Baker was not his boss and that he did not have to take
orders fromhim The exchange over who was the boss becane
heated and Baker finally told Mullins that "if you keep running
your nouth, I'mgoing to fire you." The argunent continued and
Baker finally ordered Mullins to go to the surface with himto
see Charlie McNulty, superintendent in charge of the mne. When
they reached the surface, McNulty told Miullins that he woul d not
make a deci sion about his job until he heard both sides of the
argunent. He would act as an arbitrator in the case. Millins
t hereupon went to the bat hhouse, conpleted his "fireboss" books,
left the prem ses and never returned. MNMNulty never nmade any
deci si on whether to retain or discharge Mullins since Millins
never returned.

Wthin this framework of evidence, | am convinced that
Mul i ns was never in fact discharged, but rather voluntarily |eft
his job and never returned. The nost that can be gl eaned from
the evidence is that Mne Superintendent McNulty woul d hear both
sides of the argunent before deciding what to do. Millins
hinself admits that McNulty never fired him and i ndeed conti nues
to assert that Baker did not have the authority to fire him

Under the circunstances | conclude that there was, in fact,
no di scharge at all. Since there was no discharge, there could
not have been an unl awful discharge under the Act. The conpl aint
is therefore DI SM SSED

Gary Melick
Admi ni strative Law Judge



