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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

ERI E M NI NG COVPANY, Contest of Ctation
CONTESTANT
Docket No. DENV 79-23-M
V.
Citation No. 290475
SECRETARY OF LABOR, Sept enmber 20, 1978
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) , Erie M ne
RESPONDENT
UNI TED STEELWORKERS OF AMERI CA,
RESPONDENT
DECI SI ON

Appear ances: Philip D. Brick, Esqg., Erie M ning Conpany, for
Contestant Leo J. MG nn, Ofice of the Solicitor,
U S. Department of Labor, for Respondent

Bef or e: Judge Lasher

Thi s proceedi ng arose when Contestant filed a notice of
contest under the Federal M ne Safety and Health Act of 1977. A
hearing on the nerits was held in H bbing, Mnnesota, on June 26,
1980, at which both parties were represented by counsel. Shortly
after the hearing conmenced, counsel for MSHA noved on the record
for dismssal on the grounds that Contestant's notice of contest
was not tinely filed. After |engthy discourse and anal ysis of
the problemon the record (Tr. 9-35), it was determ ned that the
filing of the notice of contest with the MSHA District Ofice in
Dul uth, M nnesota, by Contestant's attorney, Philip Brick, on the
30th day after the citation was issued was tinmely. M/ ruling in
this respect, inits entirety, follows (Tr. 31-35):

"MBHA has filed a notion to dismss the application for
reviewin this proceeding on the basis that it was not
filed within 30 days after the mne operator received
the [citation invol ved].

The citation in question was issued on Septenber 20,
1978. The evidence reveals that the mne operator's
counsel, Philip D. Brick, personally delivered to the
District Director of MSHA at the Federal Building in
Dul uth, M nnesota, a



~2718
copy of the docunent entitled "Application for Review' on or
before 2 p.m on Cctober 20, 1978, which was the 30th
cal endar day after the citation was issued. One does not
count the first day, that is, the day on which the citation
was i ssued, as part of the 30-day tine period in conputing
the 30-day period. The first day is not to be counted
as per the provisions of 29 C F. R 0[02700.11(c) of the
so-called InterimProcedural Rules, which I find were
applicable to all the events which are pertinent to the
notion to dismss. On the other hand, the docunent entitled
"Application for Review' was not received in the Ofice of
Admi ni strative Law Judges of the Federal Mne Safety and
Heal t h Revi ew Conmi ssion until COctober 23, 1978, all of
which is established by the date stanp appearing on the
first page of the original docunment which I find would
have been placed there in the normal course and routine
of busi ness.

Several questions are raised by the nmotion. One is
whet her or not service on the Secretary of Labor within
the 30-day period is sufficient to toll the 30-day
statute of limtations. Another question is whether or
not this docunent entitled "Application for Review' is
in effect a "notice of contest" as that termis used in
the 1977 Act.

| note that under the 1969 Act all such requests for
revi ew were designated "Applications for Review " but
that this term nol ogy was changed in the 1977 Act. |
find, in order to clear up the confusion, that although
| abel ed "Application for Review " the docunment in
qguestion was the initial pleading which initiated the
noti ce of contest and that there is no question but
that the provisions of 29 C.F. R [2700.18 and 19 are
bot h applicable, although in places there is reference
to such documents as being "Applications for Review"
The i npl enenting regul ati ons cannot validly affect the
rights and provisions of the Act itself in the sense
that rights of any of the parties are materially
reduced or elim nated.

Section 105(d) of the 1977 Act does permt the operator
to notify the Secretary within 30 days of receipt of a
citation of the operator's desire to contest the
citations and further it provides that upon being
notified by the mne operator, the Secretary "shal
i medi atel y advi se the Commi ssion of such
notification."

The proviso to Rule 2700. 18(b) appears to be the
i npl enentation of the statutory provision contained in
105(d) of the Act. Thus, it states:

Provi ded, however, that these rules shall not
foreclose the party's right to file the Notice of
Contest with the Secretary under section 105(d) of
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the Act and such notice, if tinmely, shall be deened
to satisfy the jurisdictional requirenents of
section 105(d) of the Act. In that event, the
Secretary shall be required to notify the Conm ssion
i medi ately upon receiving a notice from an operator
of an intention to contest a citation issued under
section 104 of the Act.

I thus conclude that notification to the Secretary
within 30 days after receiving the citation by the
operator tolls the limtation period.

The question thus remains whether the District Manager
of MSHA is an agent for such service or notification

I would indicate, before answering this question, that
I find a conflict between InterimRule 2700.11 and the
proviso to section 2700.18(b) insofar as the
circunstances of this case are concerned. Section
2700.11(a) indicates that all initial pleadings in a
proceedi ng such as this one shall be filed with the
Conmmi ssi on and provi des an address therefor. The
provi so, however, preserves the right of the party to
file a notice of contest with the Secretary, even
t hough the paragraph previously indicates that the
filing of an application with the Conmm ssi on woul d be
deened to be tinely service on the Secretary.

Thus, the right to serve the Secretary or to notify
the Secretary provided in the Act is preserved in the
regul ation as | understand its neaning.

I find that in view of the situation which existed in
the fall of 1978, that it was entirely proper for the
m ne operator in this case to have filed its contest
with the District Director and that apparently in
i npl enenting the regul ati ons soneone in the MSHA office
forwarded the docunent to the Conmi ssion where it was
received on Cctober 23, 1978.

I amnot certain of this latter finding, but as I
recall M. Brick's testinony, he indicated he hinself
did not mail a copy to the Conm ssion and that the only
service he effected was that shown on the certificate
of service, nanely to the District Director and to one
Robert Rojeski of the local union

| find that the 30-day filing period was net by the
Contestant in this case and that there is no nmerit to
the nmotion to dismiss. It is accordingly denied.”

A second prelimnary matter proved to be dispositive of the
case.
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Inits June 19, 1980, response to a prehearing order, Contestant
first questioned the adequacy of the description of the violation
in the subject citation, as foll ows:

Does Citation No. 290475 allege a violation of 30
C.F.R [055.12-14 in that it does not state that
the cables in question were energi zed?

Upon consideration of this question, the broader issue of
the general |egal sufficiency of the citation becane apparent.
My ruling thereon, delivered fromthe bench, appears below as it
appears in the record (Tr. 55-65) aside fromgrammtica
corrections and the deletion of obiter dicta:

"The question to be decided is one which | viewto be
prelimnary in the sense that it nmust be dealt with
prior to hearing the nerits of this proceeding since it
may be dispositive, (1) of the whole case; or (2) of
the issue first raised by the Contestant, Erie M ning
Conmpany, in its prehearing subm ssions.

* * * * * * *

The Federal M ne Safety and Health Act of 1977, section
104(a), provides, "Each citation shall be in witing
and shall describe with particularity the nature of the
violation, including a reference to the * * *
regulation * * * alleged to have been viol ated. ™
This is (conparable to) the statutory provision
contained in the 1969 Act, that is, section 104(e)
t hereof, which provided, "Notices and orders, * * *
shall contain a detailed description of the conditions
or practices which constitute a violation * * *,

The citation, No. 290475, is dated Septenber 20, 1978,
and reflects that it was issued at 13:15 hours. It
cites as the regulation violated, 30 C.F.R [155.12-14,
and describes the condition or practice as foll ows:
"Power cables in excess of one hundred fifty volts were
bei ng noved manual |y without the use of insul ated
hooks, tongs, ropes or slings.” A termnation due date
of Cctober 20, 1978, was established by the inspector
who issued the citation. [Because] this is the only
docunent which was served on the nmine operator since
* * * there were no attachnments or extensions
thereto, the question generally is whether the citation
does describe with particularity the nature of the
violation. The nature of the violation, to paraphrase
it, is that hooks and tongs, etc., shall be used when
energi zed cabl es are noved manual |y unl ess suitable
protection for persons is provided by other neans. The
word "unless" ties the two sections of the regul ation
toget her. The requirenent for the use of hooks and
tongs, etc., is conditional on the absence of other
sui tabl e protection being available. For there to be a



violation, it must appear that the cables were being
nmoved manual |y wi thout the use of hooks, tongs, etc.,
and that other suitable protection was not being
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enpl oyed. W have a congressional mandate, as far as | am
concerned, that citations shall describe with particularity
the nature of the violation. There seens to be a liberality
and a | ooseness going on in this particular area with respect
to chargi ng persons, whether they be corporate entities or

i ndi viduals, with violations which can result in the

i nposition of fines up to the amount of $10,000. The
citation in question is really nothing nore than a repeat

of the regulatory | anguage. Qther than the date and tine,

it provides no real factual details. The fact that it fails
to nention that the cables were energized is mnor to say the
| east, but al so one detail, amobng many others, which is |eft
out of the citation. The citation does not indicate how

many cabl es are involved, it does not nention where the

cabl es were, what areas they were, who was exposed to this
condition, (or) how many miners were involved manual ly carrying
these cables. There is no description of the cables in terns
of length, where they are connected, and the like and | could
go on for along time with the lack of particulars which

are conspicuously lacking in the citation

Even so, this lack of particularity is a mnor
di screpancy conpared to what | view as its mmjor defect
and that is that in dealing with this particul ar
regul ati on, which has two inseparable parts, it only
general |y and vaguely describes the failure of one of
the two prerequisites of the standard. It not only
does not indicate that suitable protection was not
provi ded by other neans, but it does not indicate why.

The question arises, where is the burden here for

establishing a violation? This regulation nust not be
confused with other regul ations which are nore
simplistic. | find that the failure to deal with the
alternate nmeans of suitable protection is a fata
defect. The prejudice to the operator, in turn, is a
m nor part of the general prejudice which the failure
to particularize a citation creates. To begin with,
* * * one would certainly have a general instinct of
wanting to know precisely what it is (he is) charged
with. This is a general political right that I find
was envi si oned by Congress.

* * * * * * *

I find that in this case there is a prejudice that
first starts with that of the problemit created for
the m ne operator--by not having the particulars, nmuch
I ess an indication, that its alternate system of
providing protection was insufficient. The burden in
this case was shifted to the operator to * * * file a
petition for nodification. | construe the mandatory
standard all egedly violated as placing the burden on
MSHA to first determ ne whether or not there was
suitabl e protection available and to specify and to
stat e whet her
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or not that it was or was not adequate and to state why,

if MSHA contended that it was inadequate. | amspecifically
addressing the regulation in question. There nmay be ot her
regul ations and the |ike where that burden is sonewhere el se,
but I do not find it in this regulation. [There is]
substantial prejudi ce because the * * * whol e burden

of proof is shifted fromMsSHA in this case to the mne
operator in its nodification proceeding. That is one

respect in which I find the operator was prejudiced by the

| ack of specificity contained in the citation

Secondl y, the operator has been prejudiced since its
options in achieving abatenment in this case are
| essened. If it were charged with this regul ation
properly, that is, allowi ng cables to be nanually noved
wi t hout the use of hooks and tongs, etc., and not
provi ding suitable protection by other neans, the mne
operator woul d have vari ous neans of proceeding to
achi eve abatenent. It could then nake an inforned
choi ce of whether to abate the condition one way or
anot her either using tongs or ropes or by correcting
the defect that it was found to have in its alternate
systemwhich it refers to as a ground-fault protection
system There is a general prejudice to any party when
it is charged with a violation and not given details.
I notice that the Conmission in MSHA v. JimWlters
Resources, Inc., and Cowi n and Conpany, Docket Nos.
BARB 77-26-P and 77-465-P, dated Novenber 21, 1979,
i ndi cated that one of the factors which nust be
considered in determning the validity of the citation
is whether or not it prejudices the party charged with
the infraction. | think, very generally speaking,
[that not being given] details of what you are charged
with is a prejudice and that a party should not be
forced to go to court to find out with what it is being
charged when it can receive a $10,000 penalty. The
Conmmi ssion rightfully recognized that * * * the
obj ective of healthy and safe m nes may be advanced
when miners, their representatives, and state mne
officials are fully inforned of mne conditions by
notices and orders utilizing specific witten
descriptions on the pertinent conditions or practices.
That can be expanded upon. |If a violation is
di scovered by an inspector, it is certainly helpful to
the mners to know precisely what that violation
is--and not only the mners but also to the safety
representatives, to the union officials, to the forenen
and the superintendents at the mne to know precisely
what is involved. Indeed to all those people and each
and every one of them who have sone responsibility
toward maki ng the mne safe and who have
responsibilities for each others' welfare. There is
nothing to be praised or praise-worthy in an order or
citation which has just the very bottomline of details
init. Are we to head downhill as fast as we can in
some game wherein gold nedals are to be handed out by



| aw enforcement officials to those who put the very
| east
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anmount of detail into sonmething that someone is to be
charged with? | think not. And I think the Conm ssion
has recognized this to sone degree, in any event, in the
JimWilters' decision. It did decline to follow the
decision of the Interior Department Board of M ne
Qperations Appeals in Arnto Steel Corporation, 8 |IBVA
88, decided August 17, 1977, wherein the Board held that
where an i mm nent danger w thdrawal order failed to give
any description of the conditions or practices, such order
shoul d be vacated. [Even] in the case of an inm nent
danger withdrawal order, there is nore excuse, nore
justification present, for [not] providing details than
there is in a citation such as the one before us and indeed
the typical citation. Were an inspector confronts an
i mm nent danger, it is nore understandabl e why he does
not stop and fill in reasonable details and particulars
of the violation he is charging the party with. Even
so, there is no reason why such details should not be supplied
subsequent | y.

| conclude that there is manifest prejudice to an
operator by the failure to provide particul ars,
general |y speaking, and that in this case there is
specific prejudice which is apparent fromthe face of
the record itself and that such prejudice to the
operator is of a substantial nature. The interest of
safety is frequently given as an excuse for |owering
t he standard of perfornmance of |aw enforcenent
officials in providing particulars of the offense
charged. This does not stand up under scrutiny. The
nore details that are required to be provided, the
better informed are those involved in safety. That is
particularly true here. Furthernore, the psychol ogy
i nherent in any work place would nandate that if a
positive approach is to be taken in correcting and
dealing with safety the specifics of alleged violations
nmust be provided. Fromthe standpoint of the party
charged, to receive a vague, general, undetailed
citation would pronote a nore negative reaction than a
positive one. Health and safety in the |last analysis
depends upon open, good faith exchange and deal i ngs
bet ween | aw enforcenment, mne operators and m ners.

[ amunabl e to] conceive any possible good which
conmes froma weakeni ng of the procedural requirenents and a
weakeni ng of the adm nistrative due process
requi renents of advising a party charged with an
infraction precisely what is involved. |In the instant
case, vacating the citation will cause no great shaking
of the system of enforcing the safety standards. The
respondent, with the tacit consent of MSHA, continues
to inplenment its alternate ground-fault protection
systemduring the interimperiod while a Labor
Department Administrative Law Judge, Frysiak, is
adj udi cating the operator's petition for
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nmodi fication. | believe that this case can provide the
Conmi ssion with an opportunity to expand and clarify its
decision in JimWlters Resources, Inc., and thereby
acconplish a positive result."(FOOINOTE 1)

CORDER

Contestant's position having been found meritorious,
Citation No. 290475 is VACATED

M chael A. Lasher, Jr.
Judge

~FOOTNOTE_ONE

1 Adding two or three sentences, sonetines one sentence and
sonetinmes one word, to citations and wi thdrawal orders can nake a
significant input to a positive, constructive safety and health
enforcenent program This is the foundation of every |ega
proceedi ng which follows the issuance of citations and orders.
In this connection, it should also be noted that there are no
formalized conplaint and answer proceedi ngs or procedures in the
m ne safety and health field.



