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U S. Departnment of Labor, Denver, Col orado, for NMSHA
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Gl, Chemcal, and Atomi c Wrkers International Union

Bef or e: Judge Koutras
Statement of the Proceedi ngs

These consol i dated proceedi ngs concern an i mm nent danger
wi t hdrawal order served on Cimax by MSHA pursuant to section
107(a) of the Federal Mne Safety and Health Act of 1977, and a
subsequent civil penalty proposal filed by MSHA pursuant to
section 110(a) of the Act, seeking a civil penalty assessnent
based on the conditions described in the order for an all eged
vi ol ati on of the provisions of nandatory safety standard 30
C. F.R [057.3-5.
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Cimax filed tinmely notices of contests in the proceedings
and the parties engaged in extensive prehearing discovery, including
the taki ng of depositions. A hearing was conducted in Denver,
Col orado, May 8-9, 1980, and the parties appeared and
participated therein. The parties filed posthearing briefs, and
the argunments presented in support of their respective positions
have been carefully considered by ne in the course of these
deci si ons.

Applicable Statutory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30
U S.C. 0801 et seq

2. Section 110(i) of the 1977 Act, 30 U S. C. [1820(i),
whi ch requires consideration of the following criteria before a
civil penalty may be assessed for a proven violation: (1) the
operator's history of previous violations, (2) the
appropri ateness of such penalty to the size of the business of
the operator, (3) whether the operator was negligent, (4) the
effect of a penalty on the operator's ability to continue in
busi ness, (5) the gravity of the violation, and (6) the
denonstrated good faith of the operator in attenpting to achieve
rapi d conpliance after notification of the violation.

3. Commission Rules, 29 CF.R [J2700.1 et seq.
| ssues Presented

1. \Whether the conditions cited and described by the
i nspector in the order issued in these proceedi ngs presented an
i mm nent danger warranting the issuance of a w thdrawal order
pursuant to section 107(a) of the Act.

2. Wether the conditions described in the aforesaid order
constituted a violation of the provisions of 30 C F.R [57. 3-5,
and if so, the amount of the civil penalty which should be
assessed for said violation taking into consideration the
criteria set forth in section 110(i) of the Act.

3. Additional issues raised by the parties are identified
and di sposed of in the course of these decisions.

Sti pul ations

The parties stipulated to MSHA's enforcenent jurisdiction
over the dimax Mne in question, the fact that dinax is a |large
m ne operator, and the fact that an assessnment of any civil
penalty in this matter will not adversely affect dinax's ability
to remain in business (Tr. 175-177). The parties also stipul ated
t hat any danger or hazard which nay have existed at the tine the
citation and order issued affected only enpl oyees of the
contractor Col o-Maaco and that no enpl oyees of dimax were
exposed to any hazard resulting fromthe conditions cited in the
order (Tr. 177-178). The parties al so stipul ated that abatenent
was achieved in good faith once the order issued (Tr. 177), and



Cimax's history of prior violations for the 24-nmonth period
prior to the August 10, 1978, issuance of the order is reflected

in the conmputer printout conpiled by MSHA (Exh. G 4; Tr.
175-176).
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Backgr ound

The facts devel oped in these proceedi ngs reflect that MSHA
i nspectors David Park and Jack Petty conducted an inspection at
the dimax M ne on August 10, 1978, and while wal ki ng through the
surface open-pit area observed a condition which they believed
constituted an i mm nent danger. Inspector Park issued an
i mm nent danger order pursuant to section 107(a) of the Act,
i ncluded a reference to section 104(d)(1) of the Act
(unwarrantable failure finding), and cited a violation of
mandat ory safety standard 30 C F. R [057.3-5. The order was
served on a representative of Col orado-Maaco, an independent
contractor perform ng work at the open-pit area where the all eged
i mm nent danger occurred. MSHA inspector Richard King
subsequent |y conducted a "special investigation" pursuant to
section 110 of the Act, and his investigation was pronpted by the
i ssuance of the imm nent danger order. Inspectors Park and Petty
al so participated in that investigation, but it is not an issue
in this case

The order was nodified by Inspector Park on August 10, 1978,
to reflect a reference to section 104(a) of the Act rather than
section 104(d) (1), and it was nodified again by Inspector Park on
Sept ember 20, 1978, to show Cimax Ml ybdenum Conpany, Division
of AMAX, as the responsible mne operator rather than the
contract or Col or ado- Maaco.

The section 107(a)-104(a) citation and order issued by
I nspect or Park, No. 332803, on August 10, 1978, describes the
follow ng condition or practice which he believed constituted an
i mm nent danger and a violation of mandatory safety standard
57. 3-5:

An i mm nent danger situation existed at the open pit
entry to the old intake vent drift where the
Col or ado- Mnaco enpl oyees were wor ki ng near a dangerous
bank. Unconsolidated nmaterial was observed on the bank
and a | oose chunk fell to the working area as
i nspectors | ooked on. Dangers of the |oose rock in the
bank had been di scussed by the Col orado- Maaco
supervi sory personnel on August 9, 1978.

I nspector Park described the area affected by the w t hdrawal
order as the "old intake vent drift adit,"” and the order was
term nated on August 23, 1978, after abatenent of the cited
condi tions, and the abatenent action is described as follows:

A bench was excavated to hard rock above the pit wall
at the old intake vent drift site. Ten rolls of wire
mesh, approximately 70 feet in length and 6 feet in
wi dt h, have been pl aced agai nst the face and anchored
from above by 15-7 feet reinforced rock bolts set in
epoxy. The rolls have been | aced to each ot her
vertically on two to three foot intervals. Wrk may
now resune at the old intake vent drift site.
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MSHA' s Testi nony and Evi dence

MSHA i nspector David Park testified that he was first
appoi nted as an inspector-trainee with MESA in April 1975, was
assigned to a subdistrict office in Al bany, New York, and was
subsequent |y appoi nted an MSHA i nspector when the 1977 Act becane
effective on March 9, 1978. He attended a 6-week MSHA training
course at Beckley, West Virginia, and has taken subequent
trai ning courses at Beckley, MSHA's Denver Techni cal Support
Center, and at Mchigan State University. These training courses
i ncl uded courses in surface and underground ni ni ng ground-control
met hods. Prior to his enploynment with MSHA, he worked during the
sumer nmonths in quarries in Pennsylvania, and was enpl oyed by
Bet hl ehem St eel Conpany for 10 years in an underground iron ore
m ne in Pennsylvania, and this included nunerous assignnents at
Bet hl ehem Steel ' s open-pit operations where he was involved wth
hi ghwal | s. He has conducted sonme 30 open-pit inspections while
enpl oyed as an MSHA inspector and first visited the dimx M ne
on July 19, 1978 (Tr. 1-16).

I nspector Park confirned that he inspected the mne in
guestion on August 10, 1978, that he was acconpani ed by his
supervisor, Jack Petty, and Cinmax's general mne foreman Kenneth
Di edrich, and he also confirned that he did not present his
i nspector's credentials that particular day. He identified
Exhibit G1 as a "plan view' of the Cinmx Mne Storke |evel
i ndicated the areas travel ed during the inspection by marking his
route of travel on the exhibit, and identified Exhibit G2 as a
sim |l ar diagram show ng the general open-pit area in question
(Tr. 17-21). He stated that the conditions he observed which
prompted himto issue the citation and order was a hi ghwall
approximately 80 feet high at a location identified as "the old
vent drift", and the highwall was conposed of solid rock, sandy
material, a variety of seans in the rock, and sonme rock with
evident cracks (Tr. 21). As the inspection party entered the
open-pit area, he observed sone worknmen at the base of the
hi ghwal | , and he al so observed a workman in anot her area handling
atrailing cable in a manner which he believed may have been
contrary to safety standards. As he proceeded toward that man
his attention was drawn to the highwall area by the sound of a
rock striking a solid object. He did not actually observe the
rock di sl odge, and he estimated the sound cane from a di stance of
some 40 or 50 yards away. However, after hearing the sound, he
turned in that direction and observed the rock rolling to its
resting place. He believed the sound cane fromthe area of the
concrete form being constructed at the base of the highwall at
the old vent drift adit and he believed the rock fell from above
that location (Tr. 24-26).

I nspector Park testified that he observed the highwal l
during the course of the entire norning of August 19, wal ked
around the area at the base of the highwall where the
construction was taking place, and | ater that norning observed
the area fromthe top of the highwall. Photographs of the area
were taken by himon August 11, and he identified one of them as
Exhi bit G 6, and he believed that the conditions depicted therein



were the sanme as on August 10 (Tr. 27-30). He also identified
Exhibit G 7 as another pictorial view of the highwall taken
August 11, and he narked the phot ograph where he believed
fractured and unconsolidated materials existed (Tr. 31-35). He
went
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on to identify other photographs taken August 11, described the
terrain, and indicated that the photographs fairly depicted the
conditions as they existed on August 10 when the order issued
(Tr. 35-38; Exhs. G8, G 10, G14). He stated that approximtely
seven enpl oyees of the contractor, Col orado-Maaco, were exposed
to the potential hazards described in the order, and he marked
phot ographic Exhibit G 14 with "X s" as the approximate | ocation
where he observed the enployees. The rolling rock which he heard
was in the "general area" where the enpl oyees were | ocated and

wi thin an approxi mate di stance of 20 feet (Tr. 41-43).

I nspect or Park described the highwall as approxi mately 80
feet high, with sonme slope, and with sone indentations, both
vertical and hanging "in and out"™ (Tr. 44). Based on the
conditions he observed during his inspection of August 10, 1978,
I nspector Park characterized the highwall as follows (Tr. 46):

Q Based upon your experience and what you observed at
the dimax Ml ybdenum mi ne on August 10, 1978, do you
have an opinion regarding the situation you observed
regardi ng the highwal |l as being hazardous?

A, Yes, | do.

Q And what is that opinion?

A. | Dbelieve it to be hazardous.
Q \Wat exactly is a hazard?

A. The nature of the material and its placenent on the
hi ghwal | poses the possibility of falling rocks which
could lacerate or fracture or even possibly fatally
i njure someone.

VWhen asked what formed the basis for his opinion that the
conditions he observed presented a hazard on August 10, Inspector
Park replied that fractured material presented a hazard because
if it should fall froma height of 80 feet or less it would fal
directly bel ow and bounce, and if it struck soneone it would
inflict harm and he believed fractured material was nore likely
to fall than unfractured material (Tr. 52). |Inspector Park al so
testified that he was aware that bl asting had taken place at the
m ne on August 8, but that it was not in the open-pit area, but
somewher e underground in the general mning area (Tr. 52-53). He
then clarified his answer and stated that he was m staken and was
not aware of the fact that blasting had occurred on August 8, but
rather, he was aware of blasting as early as July 19, when he
began hi s underground inspection of the Storke level. On August
10, blasting had taken place between 8:15 and 8:40 in the
nmorni ng, but he could not state the |ocation where the blasting
was taking place (Tr. 54-55). He also indicated that changing
weat her conditions such as rain, ice, and freezing would affect
the rocks, and would increase the likelihood of a fall (Tr. 55).
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I nspector Park stated that after he issued his oral inm nent
danger order, enployees were permitted to retrieve tools and
materials fromthe "fringes" of the danger zone, and that it took
them 3 mnutes to do this. The tools and materials were lying in
areas to the front and side of the construction form and he
observed no enployee go up to the formitself to retrieve tools
or materials (Exh. G 14, Tr. 56). Wen asked whether C i max
managenent personnel were aware of the hazards presented, M.
Park stated "yes," but he then clarified his answer by stating
they were contractor supervisors (Tr. 58). When asked to
identify any Cimax supervisors who had prior know edge of the
hazards, he naned two individuals, and again clarified his answer
by identifying themas contractor personnel. These individuals
told himthat they had attenpted to scale the highwall in the
past, and one of themtold himof his "concern for the condition
of the highwall"™ (Tr. 60-61). Specifically, M. Park testified
that one man nade a statenent to the effect that "we knew it was
bad" (Tr. 61).

I nspector Park stated that even if he had not heard the rock
fall on the day in question, he would still have issued an
i mm nent danger order. He also confirmed that the two contractor
enpl oyees with whom he spoke advised himthat they had attenpted
to scale the highwall on August 9, the day before the order
i ssued, and that a cherry picker and scaling bar were used for
this task. M. Park believed that the cherry picker would only
reach 30 feet up the highwall, and he observed unconsolidated and
fractured material above that height. He could not renenber
asking the enployees if they nmade any attenpts to scale the upper
hal f of the highwall. Abatenent was achi eved by fastening wire
mesh netting over the highwall and attaching it with bolts (Tr.
66- 67) .

On cross-exam nation, Inspector Park confirned that when he
vi ewed the open-pit area he observed constructi on work goi ng on
and a shovel was |oading a truck, while a bulldozer was parked
idly nearby. The area was noisy, and he confirned that he
peri pherally observed the rock and marked t he spot where he
bel i eved the rock cane to rest on photographic Exhibit G214 (Tr
78). He also confirned that he could not determ ne where the
rock cane from but identified three | ocations on photographic
Exhibit G 7, one of which was the |ocation of the rock which
concerned him At the tinme he issued his verbal w thdrawal
order, he was sonme 10 feet fromthe man on the east side of the
construction formand some 20 feet fromthe base of the bank. He
could not identify the person whom he had ordered off the form
but subsequently learned that his nane was Chris Nelson, a
foreman for Col orado-Maaco. Immediately follow ng this incident,
I nspector Park stated that he nmade a cl oser inspection of the
bank by wal king in front of the formand inspecting it from above
by | ooki ng over the edge of the bank to observe the conditions at
the top. After the order issued, he al so observed one of the
Col or ado- Mnaco enpl oyees in a cherry picker attenpting to pry or
scal e rocks | oose, and he confirned that he spoke with sonme of
t he supervisory enpl oyees present and that they advised hi mthat
they did not believe the bank was dangerous (Tr. 79-82). None of



t he enpl oyees told himthat they had al so observed the rock which
he observed (Tr. 83). During the approximte 2 hours that he was
on the scene, he did not see any rocks fall of their own
volition, but he pushed sone material down fromthe top of the
bank with his feet (Tr. 83-84).
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I nspector Park classified the rock formations where the citation
i ssued as "probably sedinmentary" (Tr. 85). He also confirnmed
that he permtted two enpl oyees to reenter the "fringe" area
whi ch had been withdrawn before the order was reduced to witing,
and he did so for the purpose of allowing themto retrieve sone
of their tools, and they did not go back to perform abat ement
work, and they were in the area for approximately 3 m nutes (Tr.
87). He did not believe these two enployees were in any i mm nent
danger (Tr. 87). Wen asked to explain why he permitted themto
go into the area which he had cl osed because of the asserted
i mm nent danger, he answered:

| saw an area of inmm nent danger, part of it was
nmore i mm nent than other areas. Wien | had ny di scussion
with the two hourly enpl oyees about ny granting them

perm ssion to reenter, | first asked themto explain
where these tools were at and how long it woul d take
for themto get them | determ ned fromthat

conversation that the tools and equi prent were on the
fringe area of the order, that they could be retrieved
in a very short period of tine and | had to nake a
judgrment, | allowed themto get their tools.

(Tr. 88).

In pinpointing the area where he believed an i mm nent danger
exi sted because of overhanging material, Inspector Park indicated
that the word "adit" as described on the face of the order, was
nmeant to describe the format the base of the bank and the form
area surrounding the adit as shown on Exhibit G6 (Tr. 91). He
was not present during the abatenment and did not know who in
particul ar was involved in that work (Tr. 92).

On redirect, Inspector Park gave his opinion as to how he
bel i eved the upper half of the 80-foot wall could have been
scal ed, and he had no knowl edge that any attenpts were made to
scal e the upper half of the wall on the day in question (Tr. 96).
He defined "inm nent danger” as "a condition or practice or a
conmbi nation of themthat mght result in serious harmor even
fatality before you can do sonething about it" (Tr. 97). The
fact that the enpl oyees had been alerted to the danger was a
factor which influenced his decision to permt themto reenter to
retrieve their tools, and his alerting themmde it |ess
dangerous than their sinmply working on the formw thout know ng
of any dangers (Tr. 97). H's principal concern was that nen woul d
be hit by falling rocks, and he candidly admtted that the fact
that they were alerted to this hazard could not have prevented
rocks fromfalling (Tr. 98).

In response to bench questions, Inspector Park stated that
he nodified his order to delete the unwarrantable failure finding
whi ch he made and he did so after researching the [ aw further and
reviewi ng his Inspector's Manual and di scovering that an inmm nent
danger finding, coupled with an unwarrantable failure finding, is
i nconsi stent because an unwarrantable failure finding can only be
made if there is no inmmnent danger (Tr. 100-101). He believed



the workers on the formsaw the rock because after he heard the
rock fall he observed the workers | ooking at each other and down
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in the area where the rock came to rest (Tr. 101). The rock
appeared to be 6 by 8 inches or "sonething like the size of a
smal I cant al oupe nel on" (Tr. 102-122). He did not believe the
entire highwall was in danger of com ng down on the men, but he
was "convinced on the i mm nent danger of the different types of
materi al above themand the condition of that" and his area of
concern was an area of the highwall 50 to 60 feet wide (Tr. 103).
The standard cited requires an operator to have a plan for
scaling highwalls, and while he was aware that a plan existed, he
has never reviewed it (Tr. 104).

M. Park believed a violation of section 57.3-5 existed
because the bank was dangerous due to the nature of the material
80 feet above the area where the nen were working, the material
was over hangi ng, the conditions were not corrected pronptly, and
the area had not been posted or barricaded (Tr. 104). He had
never observed highwalls of this nature at the Cimax Mne in the
past, but has observed them at other mning operations, and they
| ooked like the one in question (Tr. 104). The inspection in
guestion was his initial one at dinmax under the new Act, and he
made no inquiries to determ ne whether simlar conditions had
previously been cited under the Metal and Nonmetallic Metal Act
(Tr. 106). He believed a rock slide could have occurred because
of the sandy material and | oose material at the top of the wall
(Tr. 112). Hi s prior statenent concerni ng managenent's know edge
of the asserted dangerous conditions, and permtting workmen to
wor k under those conditions, applied to the contractor, and he
did not nmean to suggest that Cimax permtted its people to work
in the alleged danger area (Tr. 113-114). He subsequently
| earned that the conditions were abated by the contractor (Tr.
114).

M. Park indicated that Cinmax personnel were engaged in

m ni ng operations sone 75 yards away fromthe area affected by
his order, but that no Cinmax supervisors were present when he

i ssued the verbal order (Tr. 115), and the mining activities were
taki ng place outside the area affected by the order (Tr. 116).

He marked the area of the alleged i nm nent danger on Exhibit G 14
by parallel vertical lines indicating an area fromthe base of
the highwall to the top (Tr. 123).

Jack Petty testified that on August 10, 1978, he was
enpl oyed by MSHA as a supervisory mning engineer, and his job
i ncl uded supervising MSHA field inspectors. He is a graduate
m ni ng engi neer fromthe Col orado School of M nes, and has
undergone the usual MSHA training as an inspector. H s
experience includes inspection of open-pit mnes, but he has no
specific training with regard to highwalls, unconsolidated rock
matter, or fractured materials (Tr. 125-127). He has sone
famliarity with rock formati ons, and has conducted ot her
i nspections at the dimax Mne (Tr. 129). He has no engi neering
training in highwalls, is not a soil engineer, but has conducted
approxi mately 40 inspections involving open pits and rock walls
(Tr. 129). He confirmed that he visited the mne in question on
August 10, 1978, and was acconpanied by M. Park (Tr. 132). He
described the route traveled on the day in question, and



i ndicated that as he exited the underground mne onto the
open-pit area, he glanced toward the Col o- Maaco construction site
at the base of the highwall and proceeded toward that area. As
he passed the construction site, "rock fell fromthe general area
and it caught ny attention
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out of the corner of nmy eye" (Tr. 134). He conmmented to M. Park
that he should return to the construction site area and he then
proceeded to ook into the situation concerning the m ner
handling a trailing cable for the purpose of determ ning whet her
he was wearing suitable gloves. Upon returning to the scene of
the construction site, he testified that he observed the
followi ng conditions (Tr. 135-136):

[We went back and | ooked at the bank above the pipe.
Looki ng at the bank there appeared to be certain areas
above the pipe where there was rock that coul d possibly
have slid and killed people. There was what appeared to
be | oose rock, there was an area on the right side up
above which had a small overhang and it apparently had
a slide sonmetine previous to us being there. Just

| ooking at the area there appeared to have been
nunerous rocks there that had they been adequately

scal ed, they woul d have been brought down. There was
an area up to the left, up at the top of the bank, that
wlas full of rock which had been | oose and had
consol i dated sonewhat .

M. Petty indicated the approxi mate di nensions of the
hi ghwal | as 50 feet high by 40 feet wi de, and after observing the
area fromthe front and side vantage points he described an area
to the right above the vent pipe "which had a fracture there
where a bl ock appeared to have slid fromit, and there was a

fairly large rock there still in that area” (Tr. 136). After the
order issued, he went to the top of the wall and stated that
"there were rocks there that would have conme off, | pushed one

off with ny foot" (Tr. 137). He also described what he believed
to be | oose rock at the bottom around the sides of the vent pipe
and it was "l oose and sonmewhat consolidated” (Tr. 137). He
consi dered the conditions which he observed to be hazardous,
observed four to seven men working in the area where the hazard
exi sted, and he believed that a rock could have rolled with
sufficient force and weight to injure or kill sone of the nen
wor ki ng below (Tr. 139). Referring to photographic Exhibit G6
he pointed out the locations in and around the vent-pipe
construction area where he observed men working in the areas
where he believed they were exposed to falling rock (Tr. 140).

M. Petty defined an i mm nent danger as "a condition or
practice that exists that could result in serious bodily harm or
fatal injuries to a mner working in the area” (Tr. 142). He has
i ssued i mm nent danger in the past during the course of his
i nspection duties, and in his judgnment, the conditions he
observed with respect to the highwall in question on August 10,
1978, constituted an i mm nent danger (Tr. 144). He indicated
that M. Park cited section 55.3-5, as a violation because the
vent pipe under construction was considered part of the
under ground m ne workings (Tr. 147). The wall did not appear to
have been scal ed, and he considered the wall to be unsafe ground,
and while the use of a cherry picker is a proper nethod of
scaling such a wall, he did not believe that scaling had been
done hi gh enough on the wall since the cherry picker could only



scale two-thirds of the wall fromthe ground up (Tr. 148-149).
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On cross-exam nation, M. Petty conceded that he did not know
whet her the wall had been scal ed, and he indicated that when he

ki cked the rock at the top of the wall it only went to the edge,
and he then propelled it over and down the wall. Before going to
the top of the wall, he knew nothing about it, and he went to the

top about 30 minutes after the order had been issued (Tr. 150).
He confirmed that while he was present, two nen went into the
closed area to retrieve their tools, but he could not estinate
how | ong they took to obtain their tools (Tr. 151). He observed
no adverse weat her conditions on the day the order issued, and
admtted that he was no expert on highwalls. He confirmed that
he had a discussion with Col o- Maaco enpl oyee Chris Nel son on
August 10, and that M. Nelson told himthat the bank had been
scal ed the day before the order issued, and he did not disbelieve
M. Nelson (Tr. 154). He confirmed that he saw a rock fall out

of the corner of his eye, heard a sound, but could not attribute
it tothe falling rock. He marked Exhibit G 14 with letters "A"
and "B" to indicate where he first saw the rock and where it cane
to rest (Tr. 155). Although M. Nelson told himthe wall had been
scaled with a cherry picker and a bar, the cherry picker could
only reach two-thirds of the way up the wall (Tr. 157).

In response to bench questions, M. Petty stated that in the
majority of cases it is his viewthat any highwall that is not
properly scal ed and has men working under it is an inm nent
danger. If no nmen were working under it, he would only issue a
citation for failure to scale the wall (Tr. 158-159). Al though
he confirmed he saw an enpl oyee under the wall at the vent pipe
l ocation "hunching his shoul der over to avoid the rock”, it was a
split second peripheral observation on his part, and he nade no
attenpts to confront the enpl oyee or to speak with himsince his
attention was diverted to the m ner handling the cable in another
area of the pit (Tr. 160). He had no idea where the rock cane
fromor how far it fell off the wall (Tr. 161). He confirned
that Exhibits G7 and G 8 depict fractured rock, and he conceded
that such fractures result fromthe bl ock-cave nmethod of m ning.
He conceded that all rock fractures are not hazardous, but those
which do not lie flat and are | oose are because they possibly
could fall on soneone (Tr. 163). The dirt, |oose rocks, and ot her
materials depicted in Exhibits G7 and G8 are required to be
cleaned out if the slope is sufficiently inclined enough and nen
are working under the material (Tr. 164). Al of his exam nations
of the bank and materials were by visual observation, and he had
no opinion as to whether or not the rock which he kicked over the
wal I woul d have di sl odged itself had he not propelled it over the
wal |l (Tr. 166), and he did not know how far the rock fell (Tr.
170). No dimax personnel were exposed to any hazard, but
enpl oyees of the contractor Col o-Maaco were (Tr. 168).

I nspector Petty stated that the cited standard does not
specifically detail what is required to render an all eged
danger ous bank safe. It could be sloped to its angle of repose,
it could be scaled to elimnate | oose material, or it could be
wi re-neshed as an adequate protective nmeasure (Tr. 289).

dimax's Testinony and Evi dence



Cordon Mat heson, a professional consulting rock mechanics
engi neer, testified that he was enployed by dinmax at one tine
but term nated his
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enpl oynment during October 1979, and while at dinax he was

enpl oyed as a senior geol ogi cal engineer. He holds Bachelor's
and Master's degrees from VPl in geology, and he indicated that
his primary responsibility while with dinmax was with the open
pit. He was present in the vent-pipe construction area on August
1, 1978, for the purpose of exam ning the rock conditions so that
he could give an opinion as to the stability of the foundation
materials for an overpass that was being constructed in the area
adj acent to the vent pipe structure. In his expert opinion, and
based on his observations of the wall area in question, the
possibility of any sort of |large rock novenment or large failure
of the rock in the area was very unlikely (Tr. 179-187).

On cross-exam nation, M. Mtheson conceded that while a
| arge rock failure was unlikely, this did not foreclose the
possibility that smaller rocks the size of grapefruits or
basketballs could cone | oose fromthe formati on on August 10,
1978, but due to the passage of tinme he could not recall whether
| oose rocks existed on that day. Wile the wall itself was
stable, he did not exanmine it close enough to state whether the
rock face had | oose rocks on it or not (Tr. 183). He also
conceded that his evaluation and opinion that the rock face was
structurally sound did not take into account the fact that | oose
material in terns of smaller rocks may have been present on the
face of the wall (Tr. 185).

Jerry Harris, testified that he is enployed in "concrete
wor k" and that during August through Novenmber 1978, he worked for
Col o- Mpaco at the dimax vent-drift construction site in
guestion. He was the lead man on the rebar crewinstalling the
concrete structure and had four to 10 nen working for himat any
one time. He recalled the MSHA i nspectors who inspected the site
on August 10, 1978, and he stated that he was worki ng sone 150
yards away when foremen Chris Nel son infornmed himthat nore
scal ing woul d have to be done on the wall. M. Nel son operated
the cherry picker and he (Harris) went up above the drift
soundi ng and checking the rocks with a scaling bar. However, he
was unabl e to di sl odge any rocks, but the day before he had al so
been up in the cherry picker and did knock out sone | oose rock
sounded ot hers, and went from one side of the vent opening to the
ot her knocking off |oose rock (Tr. 186-190).

On cross-exam nation, M. Harris stated that the wall was 80
feet high and that the cherry picker would only reach a hei ght of
40 feet, and no attenpts were made to scale the wall any higher
than where the cherry picker could reach. Although the foreman
and superintendent went above the 40-foot height to | ook at the
top of the wall, no attenpts were made to scale it above the
40-foot level. He admitted that he told Inspector Park on August
10, 1978, that the wall was not safe and that no rocks were pried
| oose on that day, and that in order to scale a wall safely and
properly it should be scaled at the top first before the bottom
is scaled. He also admitted that he has had no training as to
t he soundi ng of rocks (Tr. 190-192).

In response to further questions, M. Harris stated that he



is famliar with the practice of "sounding" rocks, and he
expl ai ned his prior statenent
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to Inspector Park regarding his concern for the highwall as
follows (Tr. 192-193):

| got down off the cherry picker and I wal ked down to
the front of the RO and that's where | nmet M. Park and
he asked nme if | felt safe up there and | said no, the
situation never went any further than that. Later on
when they asked ne for a deposition about it | wanted
to explain nyself a little bit further and | told them
that it wasn't the fact that | didn't feel safe.
didn't feel safe in prying any nore | oose because the
rock up above was consolidated or it had a little stuff
that dirt, and the rest of the rock was solid and
didn't want to start prying away rock because you don't
know what was com ng down or what rock was hol ding the
ot her one up.

Q In other words, if it wasn't going to come out, you
didn't want to get it out?

A | didn't want to ness with it when I was half way
up the cliff.

M. Harris confirnmed that he was one of the four nmen who
were permtted to go back into the area withdrawn by the order to
retrieve power tools, personal tools, and a generator, and that
this took about 15 to 20 minutes. The crew went into the area
next to the construction format the base of the wall and into
the adit (Tr. 195). He also indicated that approxi mately an hour
or two elapsed fromthe tinme he was advi sed the wi thdrawal order
had i ssued and the tinme he went into the area to retrieve the
equi prent (Tr. 196). Wth regard to the scaling of the wall prior
to the issuance of the order, he stated that he has never engaged
in the scaling of the upper 40 feet of the wall, has never worked
on an 80-foot highwall, and the reason he was never higher than
the initial 40 feet was due to the Iimted operating hei ght of
the cherry picker (Tr. 199).

Kenneth Diedrich, now retired, but enployed on August 10,
1978, as a general mine foreman at dimax's storke |evel,
testified that he acconpani ed Messrs. Park and Petty during their
i nspection on that day. While approaching a mner in the open
pit to ascertain whether he was wearing suitable gloves while
handl ing a cable, he did not see or hear a rock fall. Enployees
were permtted to reenter the area closed by the inm nent danger
order to retrieve their tools and he observed that they were in
that area for at least 10 mnutes. The nmen went in as far as the
area around the pipe and concrete form (Tr. 212-216).

James Whitnore, testified he was enpl oyed as a genera
foreman in the open pit during July and August 1978. He
i nspected the construction site in question during this time, net
with the contractor, and explained dimax's pit policies and
rules to them The contractor expressed some concern over three
rocks near the area where they intended to locate their trailer
office,
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and Climax tried to renove themw th bores, but due to their size
they had to be blasted down with dynamite. |In his view, there
were no other problens at the construction site, and he believed
t he bank in question was conpetent (Tr. 216-218).

On cross-exam nation, M. Whitnore indicated that the rocks
were blasted out in either late July or early August. The
bl asting took place sonme 100 yards to the west of the
vent -construction formwhere the inm nent danger order issued.
Prior to the contractor's arrival on the site in early August or
late July, dimax experienced no problens with the wall and had a
shovel in the lower pit, and its trucks were passing by the area
all the tine. 1In his view, there was no need to scale the wall
above the construction site (Tr. 220).

In response to futher questions, M. Witnore stated that
during this tine there was an ongoi ng i nspection programin the
open pit concerning the slopes, and the pit walls are scaled with
t he shovel prior to being noved out to the next bench, but no
shovel s were used above the vent drift walls to scale it (Tr.
221). He also indicated that he did not acconmpany the inspectors
nor make any observations of the site on the day the order issued
(Tr. 221). He explained the usual procedures for scaling
hi ghwal | s, and they include observation, scaling with the shovel
at 40- and 80-foot bench intervals, blasting, and barring (Tr.
222). The three rocks bl asted down were to the west, or to the
left, of the area depicted in photographic Exhibit G6 (Tr. 223).

Upon revi ew of photographic Exhibit G7 and the area circled
with a "C" M. Witnore could not specifically characterize the
materi al shown as "unconsolidated and | oose material™ wthout
physically inspecting the area. He denied that such material was
observed by himprior to August 11, admitted that as a genera
rul e he does not physically go above a height of 40 feet unless
there is a need to, and that he determ ned the wall was safe by
vi sual inspection fromthe bottomup for a distance of sone 80
feet (Tr. 226).

Dan Wl not, forner assistant superintendent at Cimax's
underground and open-pit mnes, testified that prior to his
retirement he was enployed with dimax for approximately 30 years
and is quite famliar with its mning operations. He identified
Exhibits G 8 and G 14 as a photograph of the intake
vent-construction site and stated that he was the assistant
superintendent at the tine that section was excavated. He
described the hill area depicted as a highly mneralized,
hi gh- grade ore bed bei ng devel oped in 1975, and that from 1977 to
1978 the area had been m ned out. He described the process for
scaling the wall in question by use of a shovel bucket fromthe
first cut to the floor below for a distance of sone 80 feet. A
"catch" area is cut out to provide a catch for |oose materi al
He confirmed that three rocks were bl asted down, and follow ng
that shot, the area was observed and inspected. He observed the
wal I regularly during August 9 and 10, and believed it was
conpetent and did not constitute an inmm nent danger. He observed
persons in the area which was closed by the order, and this |ed



himto believe that the
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order had been term nated. The mine had a daily "dig plan" in
ef fect which included procedures for scaling or attenpting to
solidify | oose rock (Tr. 227-235).

On cross-exam nation, M. WIlnot confirnmed that Exhibit G 10
accurately depicts the scene above the vent as he viewed it on
August 10, 1978, and he indicated that the rock slope is al nost
vertical, but that the overall slope is greater. He conceded
t hat unconsolidated material can be found to exist at any wall
(Tr. 237). He was not aware that the contractor found it
necessary to scale the wall on August 9, but if they did, and
thought it required it, the contractor did what any conpetent
operator would do (Tr. 237). Abatenent was achi eved through the
joint efforts of Cinmax and the contractor by using a bull dozer
on the wall and by installing a net-like material over the wall
area above the adit to prevent any rocks and other materials from
falling below, and he was not aware of any rocks di sl odging
during this process (Tr. 239-241).

In response to bench questions, M. WInot stated that the
contractor arrived on the property during the latter part of July
or early August and was there until Novenber. The specific
construction project in question had been in progress for about a
week before the order issued and woul d have been conmpleted in 2
or 3 nore days. The wall area which was covered by the netting
was approximately 30 to 35 feet wide and 80 feet in length (Tr.
243). He identified photographic Exhibit G7 as the area over
which the netting was installed (Tr. 247). He also indicated
that it was possible that seven to 10 rolls of 5-foot w de
netting were used in the abatenment, and indicated that while this
netting woul d have provided protection to the nmen bel ow from any
falling rock, it would not have protected them agai nst a sl ope
failure (Tr. 248).

Chris Nelson testified that he was fornerly enployed with
Aimax and with Col o- Maaco. Wiile enployed with Cimax for sonme
6 years, his duties included blasting out bl ockages on the drifts
and this entailed going up on the drift for distances of 50 to 60
feet. This work requires sone judgnment of rock stability. On
August 10, 1978, he was enpl oyed as a | abor foreman by Col o- Maaco
at the cited dimax construction site, and he was operating a
front-end |l oader in the pit when the inspectors arrived at the
scene. Power tools were being used and the area was noi sy. Upon
bei ng advi sed of the issuance of the w thdrawal order, he and
Jerry Harris obtained a cherry picker and M. Harris went up to
check the rock and found that the face of the wall was in the
same condition that it was in the previous day. M. Nelson
stated that it was his own view that the condition of the wall
was as safe as it was the previous 2 days (Tr. 250-253).

M. Nelson testified that the day before the order issued,
on August 9, he operated the cherry picker and directed M.
Harris in the scaling of the wall and whatever |oose rock was
present was taken down. On August 10, at the tinme the order
i ssued, soneone told himthat the inspectors had observed a rock
fall, but when he discussed it with his crew no one indicated to



himthat they had observed a rock fall. After the order issued
and the area was
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roped of f, he asked Inspector Park if the crew could go back in
to retrieve their tools and he granted them perm ssion to do so
as long as they did not disturb any of the scaffolding or plywood
forms. The crew went in and to the back side of the bul khead

whi ch was under construction, and they were sonme 20 to 30 feet in
fromthe face of the wall and were there for sonme 15 to 20
mnutes. He identified Exhibit G6 as the vent-drift adit where
the construction was taking place and identified the area where
the crew went in to retrieve the tools (Tr. 253-256).

M. Nelson stated that the inspectors rejected his
suggestion to construct a tinber bul khead over the adit area as a
nmeans of abatenent, and he personally worked on the subsequent
abatement of the order. Abatenent was achi eved by building a
road down to a bench with a D9 Caterpillar, boring holes 7 feet
deep in the wall to anchor the fence-netting neterial and he went
up the face with a "bosun's chair” to sew and tie the netting
seans together to produce a solid fence. He renoved all of the
smal |l rocks fromunder the netting, and a "little rock” may have
been di sl odged while rolling out the netting material, but no
rock as such cane down during this process. He feels a
responsibility for the nen on his crew and believed that on
August 10 the wall was a solid, safe, and workable wall (Tr.
258).

On cross-exam nation, M. Nelson confirmed that only the
| ower 40 feet of the wall was scaled, and that the only way to
scale a wall is to "sound" the rocks by tapping themw th a
soundi ng bar. The purpose of scaling a rock wall is to knock
| oose rocks free of the wall and no one can say that it is solid
wi thout testing it. Another nmethod of scaling is to bring soneone
over the side of the top of the wall or drag a tractor belt or
steel chain across the wall knocking off |oose rocks. He
confirmed that very few rocks were knocked | oose when the
wi re-nesh netting was being installed, and in response to a
guestion as to whether the wire nmesh made the wall safe because
it knocked sonme of the |oose rock free, he answered "anything is
safer, yes" (Tr. 261).

M. Nelson stated that when he went in to retrieve his tools
he was not concerned for his safety because he knew it was safe.
He believed there was a conflict in the inspector permtting the
crewto go into an area which he had just closed as an i mm nent
danger (Tr. 262). He described the rock material depicted under
the wire-nmesh netting in Exhibits ALJ-2 and 4 as conpacted rat her
than | oose rock (Tr. 264). The soil-like material on the slope
consi sted of fractured rock at the bottom 40 feet, and red clay
dirt mxed with rock at the upper sloped area, and it is not
sandy, and a lot of rain would affect the rock enbedded in the
dirt (Tr. 264).

Ron Surface testified that he has been enpl oyed by dinmax as
a resident geologist for 11 years and prior to that tinme worked
as a geol ogist for the conpany for sonme 6-1/2 years. He holds a
B.S. degree in geology from Col orado Col |l ege and prior to working
for Cimax was enployed in consulting jobs as a geol ogist. He has



20 years of experience in mning and geology. H s office
designed and i nplenmented the mne slope stability plan, and it
was i n operational use in August 1978. He described the terrain
depicted in Exhibit G7 as the highwall adjacent to and behind

t he vent-pi pe construction
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site and stated that it was not sedinmentary rock, but rather
precanbri an, younger, or silver-plunme granite of igneous origin.
There is no sedinentary rock in the dimx Mne ore body, but
there is some several hundred feet to to the west of the adit
site in question. The pit area in question was at one tine a
part of the underground mine. He arrived at the site the day
after the order was issued, and based on his expertise he would
say it was a stable wall (Tr. 265-270).

On cross-exam nation, M. Surface stated that while he was
satisfied with the stability of the slope, |oose rocks could have
been present on the face of the wall (Tr. 270).

I nspector Park was recalled by MSHA and confirmed that he
was at the mine on August 23, 1978, to ascertain whether the
conditions cited in the order were abated. He traveled the wall
face area as well as the top of the bank. He confirmed that the
area marked with a "C' on photographic Exhibit G7 is the area
whi ch concerned himand indicated that it was a portion of the
hazard that the men were exposed to. He also marked an "X' on
Exhi bit ALJ-1 as the area which concerned him and indicated that
it was an area approximately 50 feet wide and 80 feet in height
(Tr. 272276). He later testified that the circled area "C' on
Exhibit G 7 did not exactly enconpass the area he had in nmnd
(Tr. 276), and that his concern was only with portions of the
area (Tr. 281).

DI SCUSSI ON
Procedural and O her Rulings
Party Status of the Union

At the hearing, the Gl, Chemical, and Atom c Wrkers
I nternational Union, Local No. 2-24410, (OCAW Leadville,
Col orado, sought |eave to intervene as a party in these
proceedi ngs. MSHA did not object, but Cimax did, and in support
of its objection, Cimax argues that it objects to the OCAWI ocal
being afforded party status on the ground that while they do
represent a bargaining unit at the dimx Mne, the |ocal does
not represent the affected mners involved in the alleged
i mm nentdanger incident. Cimax asserts that those enpl oyees of
Col o- Maaco al l egedly exposed to the asserted hazard are not
menbers of the Union, and citing 1 MSHC 2080, June 19, 1979,
hol di ng that the UMM was not to be allowed party status because
it did not represent the workmen in the Magma copper mines in
qguestion (Tr. 205), argues that OCAW shoul d not be permtted
party status in this case.

MSHA t ook the position that the union should be afforded
party status where there is any possibility that its enpl oyees
woul d be exposed to any inmm nent danger (Tr. 206). OCAW s
representative indicated that the Union would be satisfied with
an am cus curiae status allowing it to present a short argunent
and file briefs in the case, citing 1 OSMC, 1017, E.D. M chigan
(1972) (Tr. 207). OCAWwas granted party status and dinmax's



nmoti on was overruled (Tr. 207-210). M/ ruling nade at the
hearing is herein reaffirnmed.
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Authority of the Inspectors and Alleged Ctation of an Erroneous
St andard

In support of its notion to dismss, Cimax argued that
there is no proof or evidence that Inspectors Park or Petty were
aut hori zed representati ves of the Secretary. The notion was
denied (Tr. 211), as was Cinmax's assertion that the wong
section of the standard was cited (Tr. 211).

Wth regard to the authority of the inspectors who issued
the citations, Cimax argues in its posthearing brief that MSHA
has failed to establish that the inspectors who conducted the
i nspection and issued the citation and w thdrawal order were in
fact acting in their capacity as authorized representatives of
the Secretary of Labor, and that there is nothing in the Act
whi ch desi gnates enpl oyees of MSHA as aut horized representatives
of the Secretary. This assertion and defense is rejected. Wiile
it is true that Inspector Park testified that he did not
initially present his credentials on August 10, 1978, the record
reflects that he had conducted nunerous mne inspections
concerning open-pit mnes, including prior inspections at the
dimx Mne, beginning on July 19, 1978. M. Petty testified
that he and M. Park went to the mne on a foll ow up conpliance
i nspection, that when they arrived they made contact with O i max
of ficials, and conpany officials acconpanied themduring the
i nspection (Tr. 132-133). He also testified that he had issued
previous orders at the Cimax Mne in his capacity as an
i nspector (Tr. 143). |In addition, both inspectors testified in
detail as to their appointnments as inspectors, their training and
duties, and | amsatisfied that the record supports a finding
that they were in fact duly authorized mne inspectors and that
their inspection duties on the day in question were in conmplete
accord with the provisions of the Act, and ny previous ruling
denying dimax's notion to dism ss on this somewhat frivol ous
claimis reaffirned.

Wth regard to the asserted citation of the wong standard,
Cimax argued at the hearing, and in its posthearing brief, that
the cited standard, section 57.3-5, is part of the netal and
nonmetal lic nmetal standards for underground mnes, and since the
conditions cited occurred in the open-pit mne, the citation
shoul d be di sm ssed and vacated (Tr. 68-75, 147, 171-173).

MSHA' s brief does not address this issue, but an explanation was
forthcom ng fromthe inspectors during the hearing, and it is
found at the referenced transcript pages, and for the reasons
which follow below, Cinmax's argunments are rejected.

Section 57.3-5, is found under the general headi ng of G ound
Control for Surface Areas of Underground M nes, and section
57.3-1 specifically puts an operator on notice that he nust
establish procedures for the safe control of pit walls and banks.
M. Petty testified that he considered the surface vent-pipe
construction site to be an extension of the underground m ne, and
Part 57 specifically deals to the surface area of such an
underground mne (Tr. 171). He also testified that the correct
standard was cited, and that the vent was considered part of the



under ground workings since it was being constructed to supply
ventilation to the underground portion of the mne (Tr. 147).
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Section 55.3-5, which is a standard found in the applicable
Part 55 standards dealing with open-pit mnes, is identical to the
| anguage used in section 57.3-5, and aside fromthe question of
whi ch standard applies, on the facts here presented, it would
have been a sinple matter for MSHA to anend its pl eadi ngs and
cannot conclude that dimax woul d have been unduly prejudi ced
since the two standards contain identical requirenments. However,
I conclude and find that the inspectors cited the correct
standard, and ny previous ruling denying Cimax's assertions to
the contrary is reaffirnmed.

The Concept of | nm nent Danger

"I'mm nent danger" is defined in section 3(j) of the Act, 30
U S.C. 0802(j) as: "The existence of any condition or practice
in a coal or other mne which could reasonably be expected to
cause death or serious physical harm before such condition or
practice can be abated.”

Section 107(a) of the Act provides as foll ows:

If, upon any inspection or investigation of a coal or
other mne which is subject to this Act, an authorized
representative of the Secretary finds that an i nm nent
danger exists, such representative shall determ ne the
extent of the area of such mne throughout which the
danger exists, and issue an order requiring the
operator of such mne to cause all persons, except
those referred to in section 104(c), to be w thdrawn
from and to be prohibited fromentering, such area
until an authorized representative of the Secretary
determ nes that such inm nent danger and the condition
or practice which caused such imm nent danger no | onger
exi sts. The issuance of an order under this subsection
shal |l not preclude the issuance of a citation under
section 104 or the proposing of a penalty under section
110.

The legislative history with respect to the concept of
"imm nent danger,"” Commi ttee on Education and Labor, House of
Representatives, Legislative History of Federal Coal Mne Health
and Safety Act of 1969 at page 44 (March 1970), states in
pertinent part as foll ows:

The definition of an "inmm nent danger"” is broadened
fromthat in the 1952 Act in recognition of the need to
be concerned with any condition or practice, naturally
or otherw se caused, which may | ead to sudden death or
injury before the danger can be abated. It is not
l[imted to just disastrous type accidents, as in the
past, but all accidents which could be fatal or
nonfatal to one or nore persons before abatenent of the
condition or practice can be achieved. [Enphasis
added. ]

And, at page 89 of the report:



The concept of an inm nent danger as it has evolved in
this industry is that the situation is no serious that
t he
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m ners nust be renmoved fromthe danger forthw th when the
danger is discovered * * *. The seriousness of the situation
demands such i medi ate action. The first concern is the danger
to the mner. Delays, even of a few mnutes may be critical or
di sastrous.

The former Interior Board of Mne Operations Appeal s has
hel d that an inmm nent danger exists when the condition or
practice observed coul d reasonably be expected to cause death or
serious physical harmto a mner or normal mning operations are
permtted to proceed in the area before the dangerous condition
is elimnated. The dangerous condition cannot be divorced from
normal work activity. Eastern Associated Coal Corp. v. Interior
Board of M ne Qperations Appeals, et al., 491 F.2d 277, 278 (4th
Cr. 1974). The test of imminence is objective and the
i nspector's subjective opinion need not be taken at face val ue.
The question is whether a reasonable man, with the inspector's
education and experience, would conclude that the facts indicate
an i npendi ng accident or disaster, likely to occur at any noment,
but not necessarily imedi ately. Freeman Coal M ning Corporation
2 IBVA 197, 212 (1973), aff'd., Freeman Coal M ning Conpany v.
Interior Board of Mne Operations Appeals, et al., 504 F.2d 741
(7th Cr. 1974). The foregoing principles were reaffirnmed in dd
Ben Coal Corporation v. Interior Board of Mne Qperations
Appeal s, et al., 523 F.2d 25 (7th Gr. 1975), where the court,
foll owi ng Freeman, phrased the test for determ ning an i nm nent
danger as foll ows:

[E] ach case nust be decided on its own peculiar facts.
The question in every case is essentially the proxinmty
of the peril to life and Iinb. Put another way: Wuld
a reasonable man, given a qualified inspector's
education and experience, conclude that the facts
i ndi cate an i npendi ng acci dent or disaster, threatening
to kill or to cause serious physical harm likely to
occur at any nonent, but not necessarily imediately?
The uncertainty nust be of a nature that would induce a
reasonable man to estimate that, if normal operations
designed to extract coal in the disputed area
proceeded, it is at |east just as probable as not that
the feared accident or disaster would occur before
el imnation of the danger

In a proceedi ng concerning an i mm nent danger order, the
burden of proof lies with the applicant, and the applicant mnust
show by a preponderance of the evidence that immnent danger did
not exist. Lucas Coal Company, 1 IBMA 138 (1972); Carbon Fue
Company, 2 IBMA 43 (1973); Freeman Coal M ning Corporation, 2
| BVA 197 (1973). However, since withdrawal orders are
"sanctions"” within the nmeaning of section 7(d) of the
Admi ni strative Procedure Act (5 U S.C 0O556(d) (1970)), and may
be i nmposed only if the government produces reliable, probative
and substantial evidence which establishes a prinma facie case,
MSHA nust bear the burden of establishing a prima facie case. It
shoul d be noted that the obligation of establishing a prima facie
case is not the same as bearing the burden of proof. That is,



al t hough the applicant
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bears the ultimate burden of proof in a proceeding involving an
i mm nent danger withdrawal order, MSHA nust still make out a
prima facie case. Thus, the order is properly vacated where the
appl i cant proves by a preponderance of the evidence that an

i mm nent danger was not present when the order was issued. See:
Lucas Coal Conpany, supra; Carbon Fuel Conpany, 2 |IBVA 43 (1973);
Freeman Coal M ning Corporation, supra; Zeigler Coal Conpany, 4
IBVA 88, 82 |I.D. 111 (1975); Quarto M ning Conpany and Nacco

M ni ng Conpany, 3 IBMA 199, 81 |I.D. 328, (1973-1974); Kings
Station Coal Corporation, 3 IBVMA 322, 81 |I.D. 562 (1974).

The Seventh Circuit also noted inits Ad Ben opinion that
an inspector has a very difficult job because he is primarily
concerned about the safety of nen, and the court indicated that
an inspector should be supported unless he has clearly abused his
di scretion (523 F.2d at 31). On the facts presented in A d Ben
the court observed that an inspector cannot wait until the danger
is so imediate that no one can renmain in the mne to correct the
condition, nor can the inspector wait until an explosion or fire
has occurred before issuing a withdrawal order (523 F.2d, at 34).
Thus, on the facts presented in this proceedi ng, MSHA nmust show
that reasonable nen with the inspector’'s education and experience
woul d concl ude that the condition of the highwall above the vent
adit construction site in question, a condition which the
i nspector characterized as a "dangerous bank" consisting of
"unconsol idated material” fromwhich "a | oose chunk fell to the
wor ki ng area as inspectors | ooked on", constituted a situation
i ndi cating an inpendi ng accident or disaster, likely to occur at
any nonment, but not necessarily inmediately.

Fi ndi ngs and Concl usi ons
Docket DENV 79-21-M
| mmi nent Danger

In this docket the question presented for determ nation is
whet her the conditions described by Inspector Park on the face of
the i mm nent danger portion of the order he issued on August 10,
1978, No. 332803, constituted an "imm nent danger” within the
meani ng of section 107(a) of the Act. On the face of his order
I nspector Park stated that he observed unconsolidated material on
the bank in question and that "a | oose chunk fell to the working
area as inspectors |ooked on". At first blush, it would appear
that M. Park and M. Petty were standi ng near the highwall
observing the nmen working beneath it, and that a "chunk" of
unconsol i dated material fell fromthe highwall where the
enpl oyees were working. However, M. Park's testinony is that
froma distance of sonme 40 or 50 yards, while observing a workman
handling a cable in a manner which he believed may have been
contrary to safety standards, he heard a sound whi ch appeared to
conme fromthe highwall area where the enpl oyees were working, and
when he glanced in that direction he peripherally observed a
single rock about the size of a cantaloupe rolling to its resting
pl ace. He did not actually observe the rock dislodge or fall, and
while he stated that he observed several of the worknen in the



area | ooking at each other, he made no attenpt to speak with
them could not identify
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them and the supervisory personnel wth whom he spoke with could

not confirmthat they al so observed the rock in question. In
addition, during a period of some 2 hours while he was at the
scene he saw no other rocks fall, except for one which he

di sl odged with his foot at the top of the wall and then kicked
over the edge with his foot.

The basis for M. Park's opinion that the highwall
condi ti ons he observed were hazardous was his assertion that the
situation presented a possibility that falling rock could
| acerate or fracture, thereby resulting in serious injuries to
the men working at the base of the highwall. He also initially
alluded to the fact that blasting had taken place in the area 2
days before his inspection, and that coupled w th changi ng
weat her conditions such as rain, ice, and freezing, he inplied
that these added factors sonehow contributed to the danger
However, he subsequently clarified his testinony and indi cated
that any bl asting would have occurred as early as July 19, and
whi | e bl asting occurred on August 10, he could not state where it
had taken place. As for any adverse weather conditions, he
conceded that none were present at the tine the citation and
order issued.

Wth regard to the incident concerning his granting
perm ssion for several enployees to re-enter the area which had
been cl osed by his order for the purpose of retrieving their
tool s and equi pment, M. Park stated that he permitted themto
enter the "fringe" area which had been w thdrawn and that part of
the asserted i nm nent danger area was nore "inmnent" than
ot hers.

Finally, M. Park's initial finding of an "unwarrantabl e
failure"” violation pursuant to section 104(d)(1), was nodified to
reflect a section 104(a) citation after he discovered that such a
finding was inconsistent with his inmnent danger finding.

I nspector Petty testified that he too observed the rock in
guestion out of the corner of his eye, and while he heard a
sound, he could not attribute it to the rock which he clained had
fallen. He candidly adnmtted that his observation of the rock was
a split second peripheral observation, and rather than proceeding
i mediately to the area, he and M. Park waited until they
resol ved the question concerning the enployee handling the cable
inthe pit area w thout proper gloves. He did not know where the

rock cane fromor howit fell off the wall. He too kicked a rock
| oose with his foot fromthe top of the wall after the order
i ssued, but it only rolled to the edge of the wall, and he had to

propel it over with another kick of his foot.

Finally, M. Petty expressed the viewthat in the majority
of cases, any highwall which is not properly scal ed and has nen
wor king under is in itself an inm nent danger, but if no nen were
wor ki ng under the wall, he would only issue a citation for
failure to scale the wall.

On the facts presented in this case, when the inspectors



initially heard and observed what they believed was a rock which
had fallen from sone undi scl osed | ocation on the highwall, they
did not proceed directly to that area, but rather, continued
about their business concerning a mner who was
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apparently handling a power cable w thout wearing suitable

gl oves. Thus, the assertion by Inspector Park on the face of his
order that a chunk of material fell while the inspectors | ooked
on is a somewhat distorted and m sl eadi ng concl usi on whi ch
ordinarily would | ead one to believe that an accident was likely
to happen at any nonent unless corrective action were taken

i mediately. The fact is, however, that the inspectors obviously
were not concerned that the situation required their pronpt
attention since they did not inmediately proceed to the area.
Further, once the area was w thdrawn, the inspectors permtted
enpl oyees to re-enter to retrieve their tools, and while M. Park
stated that they only entered the "fringe" area, three enpl oyees
testified that they actually went into the adit area around and
behi nd the concrete formto retrieve their tools and other

equi prent and that they were in the area for nore than just a few
m nut es.

Regardi ng the actual conditions which existed on the
hi ghwal | in question at the time the order issued on August 10, a
pr of essi onal engi neer and a resident geol ogist testifying on
behal f of Cinmax, stated that while it was possible that
unconsol i date material nay have been present, they were satisfied
with the overall stability of the highwall and that it was highly
unlikely that a massive rock nmovenent or slide would occur
Construction Foreman Nel son testified that he checked the wall
after the order issued and found it safe, and that he discussed
the conditions of the wall with his crew and no one indicated to
himthat they had observed any rock fall. Assistant
Superintendent Wlnmot, a man with 30 years of mi ning experience,
whi | e concedi ng that unconsolidated material can exi st on any
highwal |, testified that his inspections and observations of the
hi ghwal | in question convinced himthat the wall was stable and
competent. GCeneral foreman Wiitnore testified that he inspected
the construction site, observed the highwall, and determ ned that
it was safe. Lead nman Harris testified that he and M. Nelson
scal ed part of the wall the day before the order issued and
knocked down sone | oose rock but that after the order issued he
scaled it again but could not dislodge any rock

I nspector Park testified that the 80 foot highwall was
conposed of sandy materials and solid rock, with a variety of
seans, sone of which had evident cracks. He also observed
unconsol i dated and fractured rock on the upper portion of the
hi ghwal | whi ch was apparently out of the range of the 30-foot
cherry picker which had been used to scale the | ower portion of
the wall. Hi s inspection of the highwall was limted to his
observations, and except for some material which he kicked down
with his foot, during the 2 hours or so that he was on the scene

he observed no rocks or materials fall fromthe highwall. And,
whil e he alluded to the presence of sonme "overhangi ng" materials
on the highwall, |I take note of the fact that no nention of such

a condition is nade in the order he issued.

I nspector Petty's testinony regarding the highwall
conditions is consistent with M. Park's evaluation of the
hi ghwal | , and he candidly believed that nost highwalls which are



not properly scaled and with nmen worki ng under them are
i mm nently dangerous per se.
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After careful consideration of all of the testinony and evi dence
adduced in this proceeding, | cannot conclude that the conditions
descri bed by Inspector Park in his order constituted an i nm nent
danger on the highwall above the adit construction site in
guesti on on August 10, 1978. \While the testinony by the
i nspectors may support a conclusion that there were sone areas of
| oose unconsolidated materials scattered about the upper reaches
of the highwall, including the area to the right of the adit
area, as depicted in the photographic exhibits, | sinply cannot
conclude fromthe inspector's testinony in support of their
i mm nent danger finding that the prevailing conditions on the
hi ghwal | presented a situation which constituted an inpendi ng
accident or disaster likely to occur at any mnute. | believe
that M. Park's real concern was over the fact that from his
vantage point in the pit, there appeared to be sone | oose and
unconsol i dated nmaterial which had not been scaled down fromthe
upper portion of the highwall, and that since the vertical range
of the cherry picker used for scaling was limted to a distance
of some 40 feet up the highwall, | am convinced that he believed
some ot her nethods of scaling should have been used. | am also
convinced that M. Park was inpressed by the 80 foot height of
the highwall and that he issued the inm nent danger order as a
means of insuring routine imediate conpliance with section
57.3-5, rather than any real assessnent on his part of any
i mm nently dangerous condition. | conclude that such a use of
i mm nent danger orders to achi eve conpliance with routine or
unusual situations which do not present an inmediate threat to
life and linb is an unwarranted abuse of such orders.

On the facts presented in this case, | believe it is clear
that I nspector Park over-reacted by issuing the imm nent danger
order. In addition, while it is true that his testinony in
support of his order cane approximately 2 years after the order
issued, | find it to be sonmewhat col ored and contradictory,
particularly with respect to the discrepancy in the order which
states that a "chunk of material fell while the inspectors | ooked
on," when in fact it turns out that a single rock may have been
observed rolling to its resting place by the inspectors out of
the corner of their eye froma distance of sone 50 yards away.
In addition, I amnot too inpressed by M. Park's explanation
concerning his initial finding of an unwarrantable failure, and
hi s subsequent nodification of that finding, nor am| inpressed
by his attenpts to include weather conditions and bl asting
activities as part of his initial determ nation of the asserted
i mm nent danger, when in fact he had no facts to substantiate
such clainms. The weather was clear at the tine the order issued,
and the inspector sinply did not know the extent of, or the
details of any blasting in the area. Finally, the fact that the
i nspectors did not go inmediately to the area where they cl ai nmed
they saw a rock fall, the fact that they failed to interview any
of the workers who they believed may have observed the rock fall
and the fact that they permtted miners to re-enter the area
after they were withdrawn, adds to the doubts which | have
concerning the presence of any i mm nent danger at the work site
in question at the tinme the order issued.
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In view of the foregoing findings and conclusions, | find
that the preponderance of the reliable and probative evidence and
testinmony adduced in this proceeding sinply does not support a
finding that an i mm nent danger existed on August 10, 1978, and
the Order is VACATED.

Fi ndi ngs and Concl usi ons
Docket No. WEVA 79-24-M
Fact of Violation

Thi s docket concerns a proposal for assessnent of civil
penalty filed by MSHA seeking a civil penalty for an all eged
vi ol ati on of the provisions of nandatory safety standard 30
C.F.R 057.3-5, which provides as follows:

Men shall not work near or under dangerous banks.
Over hangi ng banks shall be taken down inmredi ately and
ot her unsafe ground conditions shall be corrected
promptly, or the areas shall be barricaded and post ed.

It is clear that while a condition or practice described by
an inspector on the face of an order or citation may not
constitute an i mm nent danger pursuant to section 107(a) of the
Act, it may nonethel ess constitute a violation of a nmandatory
safety standard for which a civil penalty may be assessed

pursuant to section 110(a). In these consolidated proceedi ngs,
while | have vacated the inmm nent danger order issued by
I nspector Park, there still remains the question as to whet her

the petitioner has established by a preponderance of the evidence
that the conditions described on the face of the conbi ned
order-citation constitute a violation of section 57.3-5.

The conditions described by I nspector Park which are
rel evant to any determi nation as to whether section 57.3-5 has
been violated are: (1) his characterization of the highwall bank
as dangerous, and the assertion that men were working near it;
(2) his asserted observations of unconsolidated material on the
bank; and (3) the asserted presence of |oose rock in the bank
Al t hough he testified that he observed certai n overhangi ng areas
on the bank, no nmention of that condition is made on the face of
the order-citation, and I have given his testinmony no weight in
this regard, nor will | consider his after-the-fact testinony
concerning the presence of any overhangs as any form of an
anendnment to the charges as cited on the face of the citation

The record adduced in this case supports a finding that in
certain areas and | ocations along the extent of the highwall bank
i n question | oose rock and other unconsolidated materials were
present. Respondent's evidence establishes that while sone
scaling took place the day before the citation issued, it was
l[imted to the | ower 40 feet of the bank because of the
operational limtations of the cherry picker used for this chore.
Al t hough respondent's witness WIlnot testified as to certain
procedures used for scaling highwalls through the use of a shovel



bucket and the establishment of a "catch" area, | am not
per suaded that respondent has established that this was in fact
done
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on the day before the citation issued and that all |oose and
unconsol i dated naterials had been taken down. As a matter of
fact, M. WInot candidly admtted that such | oose materials and
rocks are present on all highwalls. Further, while Cimax's
engineers testified that the stability of the bank was such that
any sort of large rock nmovenent was highly unlikely, both M.

Mat heson and M. Surface conceded that | oose materials and rocks
may have been present on the wall, and the crew that scaled the
wal | candidly adnmtted that they did not scal e above the 40-f oot
hei ght of the wall.

I find that petitioner MSHA has established that there were
several areas on the highwall above and to the right of the adit
construction site in question, which contai ned sone | oose rocks
and unconsol i dated materials which had not been scal ed, and that
the men working at the adit were working near those areas. |
concl ude that such unscal ed | oose and unconsolidated materials as
shown in Exhibits G7 and G 8 constitute an unsafe ground
condition within the nmeaning of section 57.3-5, and the failure
of the respondent Climax to insure that the area was scal ed of
such materials constitutes a violation of the cited standard.

Specifically, I find that the failure by Cimax to scale the
upper 40 foot portion of the highwall in question to insure that
all | oose and unconsolidated nmaterials were renoved while the

crew was working at the adit construction site in question
constituted a failure on its part to insure that such unsafe
ground conditions were pronptly corrected. Accordingly, I find
that petitioner MSHA has established a violation of section
57.3-5, and the section 104(a) citation is AFFI RVED

Gavity

| find that the violation in this case was serious. Al though
I amnot totally convinced that the construction crew working at
the adit construction site were directly in a position to receive
serious injuries fromfalling rock on the day in question, the
fact is that the presence of |oose unconsolidated naterials above
and nearby their work site presented a potential hazard to them
should the materials shift or fall. In ny view, the intent of
the cited standard is to insure that all such identifiable
material is scaled and renoved so as to preclude its falling or
bouncing in the area where nmen night be worKking.

Negl i gence

VWiile the record reflects that the adit construction site
i nvol ved construction work being carried out by one of dinmax's
contractors, the primary responsibility for insuring a safe work
site for the workers there rested with Cinmax, and I am convi nced
that this was in fact the case since M. WInot went through
great detail in establishing the procedures utilized by dinmax to
scale all highwalls on the mine site. As a matter of fact, the
record reflects that when the contractor pointed out severa
rocks which presented a potential hazard, Cinmax had themtaken
down. | believe that dinmax had a duty to inspect the highwall
and to scale it inits entirety. |Its failure to conpletely scale



and renove all materials, particularly on the
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upper 40 foot portion of the bank, resulted fromdinmax's failure
to take reasonable care to prevent the cited conditions, and
conclude and find that this constitutes ordinary negligence.

Good Faith Conpliance

The record supports a finding that Cimax exerci sed good
faith conpliance in achieving abatenent, and |I take note of the
fact that abatement was achieved in this case by the installation
of a sonewhat el aborate netting systemto contain all of the
mat eri al above the adit construction site. Respondent's
abatement efforts in this regard have been considered by nme in
the assessnent of a civil penalty for the citation in question

Prior Hi story of Violations
Respondent Cimax's prior history of violations is reflected

in Exhibit G4, an MSHA conputer printout reflecting 167 paid
violations for the 2-year period covering August 11, 1976,

t hrough August 10, 1978. | take note of the fact that the prior
history of violations contains no prior violations of section
57.3-5, and for a large operator, | cannot conclude that

respondent's prior history in indicative of a poor history of
violations, and that fact is also taken into consideration by ne
in the assessnent of the civil penalty in this case. | have al so
consi dered the fact that the adit construction site was under the
direct supervision of a contractor and that none of Cinmax's

enpl oyees were exposed to a hazard. |In this regard, the

"i ndependent contractor"™ question is not an issue in this case
since the state of the law at the tinme this citation was issued
was such as to hold the m ne operator-owner accountable for
citations resulting froma contractor's failure to conply with a
mandat ory standard, and Cinmax's counsel candidly recognized the
fact that Cinmax, rather than the contractor, is in fact the
responsi bl e party.

Si ze of Business and Effect of Civil Penalty on Respondent's
Ability to Remain in Business

The parties stipulated that respondent imax is a large
m ne operator and that a civil penalty assessment will not
adversely affect its ability to remain in business. | adopt this
stipulation as nmy finding on this issue.

Penal ty Assessnent

It is clear that | amnot bound by the initial proposed
civil penalty arrived at by MSHA' s assessnment procedures and that
| may assess a penalty de novo based on ny consideration of the
record adduced at the hearing in this proceeding. Accordingly,
based on the entire record as a whole, and taking into account
Cimax's prior history of violations and its sonmewhat
extraordinary efforts in achieving abatenent in this case, |
conclude that a civil penalty of $800 is appropriate in the
ci rcunmst ances. Accordingly, respondent Cinmax is assessed that
amount for the section 104(a) citation which has been affirned in



this case.
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CORDER

Respondent Clinmax IS ORDERED to pay a civil penalty in the
amount of $800 within thirty (30) days of the date of this
decision in satisfaction of Ctation No. 322803, issued on August
10, 1978, for a violation of mandatory standard 30 CF.R [
57.3-5. Upon receipt of paynent by MSHA, these proceedings are
DISM SSED. It is further ORDERED that the section 107(a) i nmm nent
danger order issued on August 10, 1978, is VACATED.

Ceorge A. Koutras
Admi ni strative Law Judge



