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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 80-201-M
PETI TI ONER A. O No. 12-01423-05002
V. Derby UG Quarry

MULZER CRUSHED STONE CO.,
RESPONDENT

DECI SI ON ON REMAND

On Septenber 29, 1980, the Conm ssion remanded this case to
me for the purpose of reconsidering ny prior decision of
Septenber 3, 1980, affirming one citation and assessing a civil
penalty in the anount of $75. The case was remanded after a
finding by the Conm ssion that the respondent was inproperly
deni ed an opportunity to subnmit a post-hearing brief prior to the
i ssuance of ny deci sion.

The Conmi ssion and the respondent are correct in their
assertions that ny decision of Septenmber 3, 1980, issued prior to
the filing of respondent's witten brief on Septenber 11, 1980.
This was an oversight on ny part, and after now review ng and
consi dering the argunents advanced in witing by the respondent
in support of its case, | conclude and find that ny prior
deci sion should be re-affirned. Accordingly, ny findings and
concl usions nade in this case on Septenber 3, 1980, including the
decision affirmng the citation and inposing a civil penalty of
$75 stands as ny final decision in this case.

It seens clear to me fromthe record in this case that the
argunents advanced by the respondent in its brief of Septenber
11th are the sane as those nmade on the record during the course
of the hearing (Tr. 143-158). Further, ny findings and
concl usi ons concerning a violation of 30 CFR 57.6-177, include a
di scussion of the position taken by the parties with respect to
that violation, and clearly indicate ny consideration of the
argunents advanced by the respondent in support of its case (pgs.
6- 10, decision of Septenmber 3, 1980). After review ng
respondent's witten argunents in its brief, | cannot conclude
t hat respondent has advanced any additional argunents which woul d
warrant any change in my prior findings and concl usions
concerning the factual and | egal argunents
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advanced by the respondent in support of its case. As noted by ne
several times during the hearing, respondent’'s arguments, for the
nost part, go to questions of gravity and negligence rather than
to an absolute defense of the citation issued in this case. As
for the factors of gravity and negligence, they were given due
consi deration by ne in the course of ny decision and are
reflected by the civil penalty assessed by ne in this case.

In view of the foregoing, | cannot concl ude that respondent
has been prejudiced by ny hasty issuance of the decision in
advance of the actual filing of respondent's brief. Respondent's
position and argunments nade at the hearing, as reflected in the
transcript, were carefully considered by nme in the course of the
deci sion, and as noted therein, were considered by ne in the
course of my findings and conclusions, both as to the facts
devel oped and the legal interpretations and applications of the
cited mandatory safety standard which was in issue

ORDER
My previ ous deci sion of Septenmber 3, 1980, as well as ny

order directing paynent of a civil penalty of $75 are re-affirned
as ny final decision in this case.

Ceorge A. Koutras
Admi ni strative Law Judge



