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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

TOLBERT WH TT, CHARLI E RGCSS, Conpl ai nts of Discrimnation
JOHN WALL, JOHN MCGRAW
ROSS BUCKLAND AND W LLIE Docket No. WEVA 80-321-D
JCOHNSON,
COVPLAI NANTS [tmann No. 1 M ne
V.

| TMVANN COAL COMPANY,
RESPONDENT

DECI SI ON AND ORDER

In response to the order to show cause issued Septenber 19,
1980, counsel for conplainants Wall, Rose and McG aw contend t hat
because it was "the clear intent of the stipulation of settlenent
to secure the status quo, the subject conplainants are obviously
due an anount from respondent equal to the amount" of
unenpl oynment conpensation denied them by the state of West
Virginia. For the reasons set forth in the order to show cause,
| do not agree.

Counsel also clains that the finding that enpl oynent
benefits "is not a paynment normally paid by respondent” is
erroneous because the normal procedure is for respondent to pay
such benefits "through the nechani smof rates paid to the
unenpl oyment conpensation fund.” | do not agree that because the
normal procedure for funding paynents is through the mechani sm of
prem unms paid to the state unenpl oynment conpensati on depart ment
liability for the paynment of such clains falls on the enployer as
a normal or expected incident of a change in an enployee's status
fromthat of discharged to that of laid-off after a state's
deni al of such clainms. This Comm ssion obviously has no
jurisdiction to reopen and set aside the state's determ nation
As counsel for Itmann points out "The issue of whether certain of
the conpl ainants are entitled to unenpl oynment benefits is, under
West Virginia |law, an issue between the Wrknmen's Conpensation
Conmi ssion and those conpl ai nants cl ai mi ng such benefits. |If the
Wor krmen' s Conpensati on Conm ssi on determ nes that unenpl oynment
conpensation benefits are due, such benefits will be paid by the
Wor kmen' s Conpensati on Fund, not Itmann. Alternatively, if the
Conmi ssi on determ nes that unenpl oynent benefits should not be
pai d, conpl ai nants have the |egal right to appeal such
determ nati on under West Virginia law " But unless and until the
state's determination is set aside by a court of conpetent
jurisdiction, that determination is res judicata as between the
parties and entitled to full faith and credit by the Conm ssion
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Finally, on Septenmber 11, 1980, M. Brown Payne, counsel for
conpl ai nants, admitted there was "no negotiation” during the
settl enent discussions over his present claim This was
confirmed by counsel for Itmann. Despite this, counsel for
conpl ai nants stoutly maintain that while they pursue their claim
against the state they want this judge to reformthe stipulation
of settlenent to include a liability on Itmann's part never
bar gai ned for.

In other words, it is counsel's position that whether or not
the stipulation of settlement either expressly or by fair
i mplication includes a claimfor unenpl oynent conpensation
against Itmann, it should nevertheless be so interpreted. Wile
| have no doubt that it was counsel's secret intent to provide
for such liability, I cannot in good conscience find that counse
for Itmann was privy to that intent. It may be that counsel for
conpl ai nants made a bad bargain. But under the jurisdiction
reserved to the Conmi ssion by the stipulation of settlenment, | am
not in a position to rectify it.

Accordingly, it is ORDERED that as supplenmented by this
opinion the interpretation of the stipulation of settlenment as
set forth in the order of Septenber 19, 1980, be, and hereby is,
CONFI RMED and ADOPTED as the trial judge's final disposition in
this matter.

It is FURTHER ORDERED t hat subject to counsel's conpliance
with the ternms of paragraph 3 of the stipulation of settlenment
the captioned matter be, and hereby is, D SM SSED

Joseph B. Kennedy
Admi ni strative Law Judge



