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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. LAKE 80-152-M
PETI TI ONER A.C. No. 20-2253-5002
V. Bretschneider Pit & MII

AGCGREGATE MATERI ALS CORPORATI ON,
RESPONDENT

DECI SI ON

Appear ances: Gerald A Hudson, Esq., Ofice of the Solicitor of
Labor, Detroit, M chigan, for Petitioner
WIlliamL. LaBre, Esq., Edwardsburg, M chigan,
for Respondent

Bef or e: Chi ef Admi nistrative Law Judge Broderick
STATEMENT OF THE CASE

The above matter was heard on August 13, 1980, in
Cassopolis, Mchigan. At the conclusion of the hearing, the
parties waived their rights to file witten proposed findi ngs of
fact and conclusions of law and | issued a decision fromthe
bench as foll ows:

THE COURT: Pursuant to notice, the nmatter was heard
bef ore ne today, August 13, 1980, in the Probate
Courtroom Cassopolis, Mchigan. Appearing on behalf
of the petitioner, Secretary of Labor, was M. Gerald
Hudson, of the Ofice of the Solicitor of Labor,

Detroit, Mchigan. Appearing on behalf of respondent
was M. WIIliam LaBre of Edwardsburg, M chigan.

M. Thomas G Wasley, a federal mne inspector,
testified on behalf of the petitioner; M. Robert
Bret schnei der, President of respondent-corporation,
testified on behalf of respondent. Three exhibits were
i ntroduced by petitioner; six were introduced by
respondent.
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Based upon the evidence presented this norning,
and on the contentions of the parties, | make the
follow ng findings of fact and concl usi ons of | aw

One, respondent is and was on August 1st of 1979,
the operator of a sand and gravel mine in Cass County,
M chi gan.

Two, respondent is and was on August 1st, 1979,
subject to the Federal Mne Safety and Health Act of 1977
in the operation of that mne

Three, respondent is a relatively small operator and
does not have a significant history of prior
vi ol ati ons.

Nunber four, on August 1st, 1979, respondent's
facility, respondent's mne, was inspected by M.
Thomas Wasl ey, a federal mne inspector, and an
aut hori zed representative of the Secretary of Labor

Five, on August 1st, 1979, a cover was not in place
on a box variously described as a junction box and a fuse
box outside the electrical distribution building in
respondent's facility; there was a dispute in the
testinmony between M. Wasley and M. Bretschneider as
to whether this was the box covered by the citation. |
accept the testinony of M. Wasley that his citation
was describing a junction box or fuse box outside of
the electrical distribution building in the facility.

Si x, the absence of the cover on the junction box was
in violation of the nmandatory standard contained in 30
Code of Federal Regul ations, 56.12-32.

Nunmber seven, the condition was evident and should
have been known to respondent. Therefore, the violation
was by respondent’'s negligence.

Nunber eight, the condition was only noderately
serious; there were no bare wires in the box; the box
was five to five and a half feet high off the ground;
and the possibility of an enpl oyee receiving a shock by
touching the box or wires, was relatively renote; the
wi res woul d have to sonmehow becone bared or water
i ntroduced into the box in order to cause this hazard;
however, if a shock occurred, if a enployee did touch a
wire that was bared or there was sufficient noisture in
the box to have produced an el ectrical shock, an injury
coul d have been serious.
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Nunber nine, the condition was pronptly abated by
respondent in good faith.

Based on these findings of fact and concl usi ons of
law, | assess a penalty of $50 for the violation found.
Nunmber ten, | find that the machine, which was cited in
citation 295715, was not a stationary grinding nmachine,
and therefore the absence of a hood on this machine did
not constitute a violation of 30 CFR 56.14-8(a). | am
not finding that the condition was not in violation of
some ot her standard, however, the standard charged in
the citation was 30 CFR 56. 14-8(a), and ny finding is
that that standard was not violated. Therefore, the
citation 295715 is hereby vacated, and no penalty is
assessed.

Theref ore, based upon these findings of fact, with
respect to the two all eged violations, respondent is
ordered to pay the sumof $50 for the one violation
which | have found occurred. A witten decision wll
be issued confirm ng this decision issued fromthe
bench this nmorning. Either party, or both parties,
have the right to petition for Comr ssion review, the
time for filing a petition for Commi ssion review w ||
run fromthe date of the issuance of the witten
deci sion, which will follow

That will conclude the record in this proceeding,
I thank you very much, gentl enen.

| hereby affirmthe decision issued fromthe bench
ORDER

Respondent is ORDERED to pay $50 in penalties within 30 days

of the date of this decision. It is FURTHER ORDERED t hat

Ctat

ion No. 295715 is VACATED

James A. Broderick
Chi ef Administrative Law Judge



