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contends that injuries were inprobable in |light of the fact that
the junction box was not | ocated where enpl oyees worked and t hat
t he possi bl e hazard of electrical shock could not occur unless
energi zed wires were actually pulled fromthe junction box and
then contacted by an enployee. A reduction in penalty from $48
to $26 is proposed.

Citation No. 205242 charges one violation of 30 CF.R [
56.11-12 (requiring the guardi ng of openings near travel ways
t hrough which nen or material may fall). MSHA now clai ns that

the probability of injuries due to the cited condition, i.e., the
absence of a toeboard around a hoist platform was renote in that
the platformwas rarely used. It further maintains that Atlantic

exerci sed extraordinary good faith in abating the condition

i nasmuch as a repairman i medi ately installed a 4-inch toeboard
around the affected area. A reduction in penalty from$60 to $38
i s proposed.

Citation No. 205246 charges one violation of 30 CF.R [
56.14-1 (requiring the guarding of exposed noving nmachine parts).
MSHA now mai ntains that the operator was not negligent because it
was unaware that an appropriate guard could be obtained for the
radial armsaw in question. MSHA also asserts that Atlantic took
extraordi nary steps to gain conpliance by imredi ately purchasi ng
and installing a guard for the cited saw. A reduction in penalty
from$90 to $44 is proposed.

Citation No. 205249 charges one violation of 30 CF.R 0O
56.9-3 (requiring brakes on powered nobil e equipnent). NMSHA now
asserts that injuries fromthe cited condition, i.e., the
exi stence of an inoperative energency brake on a forklift truck
were unlikely since the footbrakes were functioning and the
forklift traveled at only a slow rate of speed. A reduction in
penalty from$60 to $38 is proposed.

Citation Nos. 205245, 205250, 205253, and 205256 each charge
a violation of 30 C.F. R 056.12-25 (requiring the groundi ng of
nmet al -encasing electrical circuits). MHA now maintains that in
each instance Atlantic was not negligent since the conditions
cited were essentially hidden in nature. NMSHA al so contends that
Atl antic exercised extraordinary good faith in abating the
violations by i mediately renmoving the cited equi pnent from
service. A reduction in penalty from$56 to $22, from $56 to
$26, from $60 to $26, and from $60 to $22 is proposed for the
citations, respectively.

Citation No. 205254 charges one violation of 30 CF.R 0O
56.12-8 (requiring the adequate insul ation of power wres or
cabl es where they pass into or out of electrical conpartnents).
MSHA maintains that injuries fromthe cited condition were
i nprobabl e and that the broken conduit was not readily visible
t hereby reducing the operator's negligence. NMSHA further clains
that Atlantic i mediately renoved the defective equi pnent from
service. A reduction in penalty from$48 to $24 i s proposed.

Al though | do not necessarily accept the rationale offered



by MSHA in support of the proposed settlenent, | neverthel ess
concl ude based on Petitioner's representations and the
docunentati on submtted that the settlenment is appropriate under
the criteria set forth in section 110(i) of the Act.
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B. Contested Citations

Atlantic contests both the existence of a violation and the
penalty proposed for Ctation No. 205252 but contests only the
proposed penalty with respect to G tation Nos. 205218 and 205244.

Citation No. 205218 alleges that Atlantic violated the
provisions of 30 CF.R [156.14-1 in that the troughing idlers on
the west side of the No. 4 clinker feeder belt were not guarded.
The cited standard provides that "gears; sprockets; chains;
drive, head, tail, and takeup pulleys; flywheels; couplings;
shafts; sawbl ades; fan inlets; and simlar exposed nmovi ng nmachi ne
parts which may be contacted by persons and which may cause
injury to persons shall be guarded."” According to MSHA | nspector
Thomas Rezsnyak, the troughing idlers at issue here were |ocated
some 43 to 62 inches above floor |evel thereby creating pinch
points at a |l ocation accessible to enployees. He concl uded that
Atlantic was negligent in allowing this condition to exi st
because "they shoul d have known of the condition.” Since
Atlantic abated the condition within 2 hours of the citation
however, Rezsnyak deened the abatenent effort as "extraordinary."
VWile Atlantic does not deny the existence of the cited
viol ation, Ralph Stresing, Atlantic's safety engineer, testified
that the sane condition had existed at the tine of a previous
MSHA i nspection only 6 nonths before and that Atlantic had not
then been cited. Stresing enphasized, noreover, that no wal kway
exi sted on the side of the belt cited and that no enpl oyees woul d
actual ly be exposed to the hazard since a front-end | oader known
as a "Bobcat" was used to clean up spillage under the feeder
bel t.

The failure of a previous inspector to have cited this
condition does reflect in my opinion upon the operator's
negligence. |If the condition was in fact as serious as clai ned
by I nspector Rezsnyak and one therefore that should have been
known to the operator, | cannot understand why this hazard was
not discovered on a previous inspection. Under the
ci rcunst ances, | cannot conclude that the operator was so
negl i gent as suggested by MSHA. Moreover, | accept Stresing's
testinmony that the area cited was one having only limted
enpl oyee access. The gravity of potential injuries is
accordingly greatly dimnished. | accord greater weight to the
testinmony of M. Stresing in reference to this violation inasnuch
as he denonstrated, and understandably so, a much nore thorough
and intimate know edge of the operations surrounding the cited
condition. A penalty of $25 is appropriate.

Citation No. 205244 also charges a violation of 30 CF. R [
56.14-1. The cited idler rollers on the clinker belts were
descri bed as being only 31 inches off the ground and guarded only
on the outside. According to Inspector Rezsnyak, at |east one
enpl oyee went into the area once a day and could suffer a broken
hand or armif caught in the exposed rollers. Stresing pointed
out, however, that injuries were unlikely inasnmuch as the exposed
area was difficult to reach and that enpl oyees novi ng about the
area would ordinarily use other protected cross-overs. Stresing



al so mai ntained that injuries were unlikely because there would
be little pressure between the roller and the belt and cl ai ned
that few, if any, sharp netal splices existed
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inthe belt. Stresing did admt, however, that there was sone
degree of hazard if an enployee's armdid come in contact with
the exposed rollers. | accept Stresing's testinmony, for the
reasons previously given, that enpl oyee exposure to the cited
condition would be mininmal. A penalty of $50 is appropriate.

Citation No. 205252 charges that tenporary wiring for
outside lighting on the No. 6 pier was in violation of 30 C.F.R
056. 12-30 since the ground wire was severed and wiring wa
exposed outside of the conduit. The cited standard requires that
when a potentially dangerous condition is found it shall be
corrected before equipnent or wiring is energized. Atlantic
admtted the facts as stated in the citation but according to
Robert Masner, its chief electrician, the condition presented no
hazard because the building was in fact grounded by its ironwork
and ground rods | ocated at various points. The conduit in
qguestion was in fact connected to the building ground and
t herefore, argued Masner, there was no danger. In this technica
area, | must accord greater weight to the testinony of Masner
than to that of the inspector because of Masner's clearly
superior expertise as an electrician. Accordingly, | conclude
that the cited condition was not in fact potentially dangerous.
There is, therefore, no violation and Citation No. 205252 is
t herefore vacat ed

Il1. Docket No. YORK 79-76-M
A. Uncontested Ctations

At hearing, MSHA presented a proposal for settlement with
respect to Citation Nos. 205307, 205308, 205311, 205312 and
205317. Citation Nos. 205307 and 205312 each charge one viol ation
of 30 CF.R [056.14-1 (requiring that power wi res and cabl es be
adequately insul ated where they pass through electrica
conpartnents). MSHA now maintains that the condition alleged in
Citation No. 205307, i.e., that the conduit carrying energized
wiring for certain lighting circuits was broken in two | ocations,
was | ocated so that it afforded only mnimal exposure of the
hazard to enpl oyees. The area was checked only once a week and
only for a brief period by one enployee. MSHA therefore
mai ntains that the gravity of the cited condition should be
accordingly reduced. A reduction in penalty from $305 to $150 is
pr oposed.

In Citation No. 205312, MSHA charged that a seal ed tube
carrying the energized wires for the light fixture |ocated above
the east side of the generator was broken where it left the
junction box and where it entered the light fixture. According
to the Secretary, an enpl oyee woul d be exposed only briefly to
this condition once a week and therefore petitions for a
reduction in the penalty from $305 to $150.

Citation Nos. 205308, and 205311 each charge one viol ation
of 30 CF.R [056.14-1 (requiring the guarding of exposed novi ng
machi ne parts). As to the former citation, MSHA now mai ntai ns
that the subject return idler on belt No. 7 had previously been



guarded but that the guard had been knocked off and



~2914

was not di scovered by the operator. NMSHA al so naintains that
exposure to the hazard woul d have been quite brief to only one
enpl oyee once a week. A penalty reduction from$345 to $170 is
t hus proposed.

Wth respect to Citation No. 205311, MSHA now mnai ntai ns that
al t hough the cited equi pment was not in fact guarded as required,
t he exposure of enployees to the hazard was quite m ni mal
According to MSHA, an enpl oyee woul d pass the hazardous area at
| east once a day but only to make visual checks and woul d not
make repairs unless the machine was shut down. A reduction in
penalty from $345 to $170 is therefore proposed.

Citation No. 205317 charges one violation of 30 CF.R [
56.16-5 (requiring that conpressed and |iquid gas cylinders be
secured in a safe manner). Wile the cited condition did exist
in that a propane cylinder used to supply fuel to a heater inside
the cab of a yard | oconotive was not secured to prevent
acci dental damage to the exposed regulator, the |ikelihood of
i njuries was considered i nprobable. The cylinder was |aying on
its side and the loconptive in question was not used for 2 or 3
nonths at a time. A reduction in penalty from $240 to $120 is
pr oposed.

Al though | do not necessarily accept the rationale offered
by MSHA in support of the proposed settlenent, | neverthel ess
concl ude based on Petitioner's representations and the
docunentation submtted that the settlenment is appropriate under
the criteria set forth in section 110(i) of the Act.

B. Contested Citations

VWhile Atlantic does admt that the violations in fact did
occur as charged in Citation Nos. 205306, 205309, 205314 and
205318, it questions the amount of penalties assessed for each of
these violations. Citation No. 205306 charges one violation of
30 C.F.R 056.4-24(c). The standard requires that fire
ext i ngui shers and fire suppression devices be replaced with a
fully charged extinguisher or device or recharged i nmedi ately
after any discharge is made. There is no question that the gauge
on the cited portable fire extinguisher indicated that it was in
a di scharged condition. There is also no dispute that the
ext i ngui sher was | ocated near a station used to unload coal and
i ndeed that there had recently been a fire at that |ocation that
had in fact destroyed the unloading station. According to
Rezsnyak, there would be a danger if an enployee attenpted to use
t he di scharged extinguisher, frombeing too near a fire w thout
ef fective means of extinguishing it. He thought the operator
shoul d have known of the condition of the fire extingui sher since
it was located in plain view

Atl antic does not deny these allegations but maintains that
several factors should be considered to reduce the anount of
penalty including: (1) the existence of a company policy
requiring the reporting, and replacenent, of discharged
exti ngui shers and, (2) the conpany practice of having an outside



contractor service the fire extinguisher once a nonth. It is
apparent, however, because of the violation in this case, that
such procedures have not been adequate. | therefore reject
Atlantic's clainms of "no negligence,”
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but I do find reduced negligence because of these procedures.
Atlantic al so specul ates that tenperature and hum dity coul d have
af fected the gauge on the fire extinguisher. It offered no
affirmati ve evidence to support the contention, however, and
therefore reject it as purely speculative. A penalty of $180 is
appropri ate.

Citation No. 205314 charges one violation of 30 CF.R 0O
56.12-25 (requiring that all metal-enclosing electrical circuits
be grounded or provided with equivalent protection). There is no
di spute that the ground wire inside the power cable of the Bl ack
and Decker "nibbler" was broken and coul d cause el ectrical shock
under certain conditions. Atlantic contends, however, that it
was not negligent in that the cited tool had passed a continuity
test within 1 nonth before the inspection and that the condition
of the tool on the day of the inspection was such that continuity
could be obtained by mani pul ati ng the nol ded plug of the
"nibbler”. In light of this undisputed evidence fromAtlantic,
do consider that its negligence is sonmewhat reduced and the
penalty therefore should accordingly be mtigated. A penalty of
$180 is appropriate.

Citation No. 205309 charges one violation of 30 CF.R 0O
56.9-88(a)(2) in that the Model D-8 Caterpillar bulldozer having
aroll-over protective structure was not equi pped with the
required seat belt. Inspector Rezsnyak pointed out that should
the bul |l dozer roll over, the operator could be killed by hitting
the steel roll-over bar. Although he found the hazard to be
"probabl e" since the equi pmrent occasionally pushed up stockpiles
and performed ot her work where a roll-over could occur, Rezsnyak
subsequently conceded that the bulldozer was primarily operated
on level or nearly flat ground, thereby making the necessity for
seat belts less significant and the likelihood of injury nore
renote. The operator did not contradi ct Respondent's concl usion
that it should have known of the violation. A penalty of $300 is
appropri ate.

Citation No. 205318 charges one violation of 30 CF.R [
56.12-8 (requiring adequate insulation of power wi res and cabl es
where they pass through electrical conpartnents). The citation
here charged that a conduit carrying electrical wiring had been
pulled fromthe pull cord box located in the belt cross-over
beneath the New York State Thruway. The wiring feeding the pul
cord box was exposed and according to the inspector was subject
to vibration and rubbing. The inspector thought that the operator
shoul d have known of the plainly visible condition inasnmuch as
t he mai nt enance superintendent wal ked through the area at | east
once a week. The hazard was potential electric shock but the
exposure potential was quite limted. Wile Atlantic admts the
violation, it maintains that the conduit was broken by pressure
fromvibration fromtraffic on the Thruway above and that its
negl i gence was therefore minimal. | reject Atlantic's argumnent,
however, because it shoul d have placed that particul ar area under
closer surveillance if in fact it was subject to a higher risk of
damage fromthe vibration. A penalty of $240 is appropriate.



Wth respect to Citation Nos. 205303, 205304, 205305, 205315
and 205316, Atlantic denies that any violation occurred. Citation
No. 205303, charges one violation of 30 C.F.R 056.9-2 (requiring
t hat equi prment defects affecting
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safety be corrected before the equipnent is used). It is not

di sputed that the No. 5 Caterpillar Mdel 773 haul truck was
operating on the date at issue with an inoperable automatic
reverse signal alarm There is also no dispute that the viewto
the rear fromthe truck cab was obstructed. The truck was
controlled to sone extent at the primary crusher where an
operator directs trucks backing up by the use of red and green
signal lights. There was no other neans of communication
however, between that operator and the truck driver and the
system could prove insufficient in an emergency. Rezsnyak
testified that he had al so seen simlar trucks backing up in the
| ocker roomarea to park and at the quarry face.

Even assum ng, arguendo, that the use of a signal Iight
system at the crusher provided a sufficient alternative to a
reverse signal alarmat that |ocation, the credible evidence is
that the haul trucks also back up to park at the end of a shift
and in the quarry area. | find that a violation of the cited
standard has therefore been proven. |In the absence of evidence
to support the inspector's opinion that the operator should have
known of the existence of the violation, | cannot however
concl ude that the operator was negligent. | also give
consi deration in determ ning the anmount of penalty to the
undi sput ed evi dence that there was only m nimal enpl oyee exposure
to the described hazard. A penalty of $200 is appropriate.

Citation No. 205304 also charges a violation of 30 CF. R [
56.9-2, for a defective automatic backup alarmon its "l ube
truck.” The cited standard requires that equipnent defects
affecting safety shall be corrected before the equi pment is used.
Atl antic argues that the standard is so vague that it would be a
vi ol ati on of due process of |law (presumably under the Fifth
Amendnent to the United States Constitution) to enforce it
wi thout interpretive reference to other MSHA standards, namely 30
C.F.R [56.9-87 (relating to the use of backup warni ng devices
but only on heavy-duty nobile equi prent).

Clearly the cited standard does not involve First Anendnent
rights or crimnal sanctions and therefore its facial
constitutionality is not at issue. U S. v. National Dairy
Corporation, 372 U.S. 29, 83 S. C. 594, 9 L.Ed.2d 561 (1963);
McLean Trucki ng Conpany v. Cccupational Safety and Health Revi ew
Conmi ssion, et al., 503 F.2d. 8 (4th Gr. 1974). | wll
t heref ore consi der the chall enged vagueness of the standard only
internms of its application to this case. MLean Trucking
Conpany, supra.

The regul atory standard cited herein is simlar to the
regul ati ons considered in MLean, supra, and in Ryder Truck
Lines, Inc., v. Brennan, 497 F.2d. 230 (5th Gr. 1974), in that
"the regul ati on appears to have been drafted with as nuch
exactitude as possible in light of the nyriad conceivable
situations which could arise and which woul d be capabl e of
causing injury". Also just as in the case of those standards,

i nherent in the standard at bar "is an external and objective
test, nanely, whether or not a reasonable person would recognize



[the cited hazard]". MLean, supra at p. 10. The "reasonabl e
person” has recently been defined as a "conscientious safety
expert seeking to prevent all hazards which are reasonably
foreseeable". CGeneral Dynanics Corporation v. OSHRC, 599 F.2d
453 (1st Cr. 1979).
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In this case, there is no dispute that the operator's |ube
truck did in fact have an automatic reverse signal alarmthat was
not functioning. It is described as a flatbed truck with tanks of
fuel oil and lubricants nounted behind the cab. A photograph of
the truck is in evidence as Exhibit E-5. | find that the viewto
the rear of the cab was obstructed and that the truck operated
(sometines in reverse) in areas of pedestrain traffic. | also
find that the operator had other equi pnment on the prenm ses which
was equi pped with reverse signal alarnms and this equi prent
operated in the same areas of pedestrian traffic. It may
reasonably be inferred that enployees would cone to rely upon
reverse signal alarms to warn them of the dangers of equi pnent
operating in reverse. An increased hazard woul d therefore exist
because of enployee reliance upon those alarns if a backup al arm
shoul d cease function

Under the circunstances | conclude that "a conscientious
safety expert seeking to prevent all hazards which are reasonably
foreseeabl e”, would easily recogni ze as reasonably foreseeabl e
the hazard created by a non-functioning reverse signal alarmon
equi prent such as the lube truck in this case. The circunstances
present herein were thus sufficient to convey to Atlantic a
reasonabl e under standi ng that the non-functioning reverse signa
alarmon its lube truck was a defect affecting safety within the
meani ng of the cited standard. Indeed it is disingenuous of
Atlantic, which had installed the safety device on the subject
| ube truck to now claimthat there would be no hazard to operate
the truck wi thout such a device. The evidence is such from which
it may be concluded that Atlantic, indeed, had actual know edge
that a non-functioning back-up alarmon this type of equi pnent
was a hazardous condition. Where such actual know edge exists
the problemof fair notice does not exist. Cape and Vineyard
Di vision of the New Bedford Gas and Edi son Light Co. v. OSHRC
512 F.2d 1148 at 1152 (1st Cr., 1975). [*/

I find that the adm tted existence of a non-functioning
reverse signal alarmon the lube truck constituted a violation as
charged. | also accept the essentially uncontradicted testinony
of I nspector Rezsnyak that fatal or serious injuries were
probable as a result of the defective alarmand agree that the
operator should have known of the defect. A penalty of $350 is
appropriate under the circunstances.

Citation No. 205305 al so charges one violation of 30 CF.R
[056.9-2 alleging that a guardrail |ocated on the south side o
the No. 1 belt was damaged thereby |eaving a troughing idler
exposed. MSHA was unabl e, however, to produce any affirmative
evi dence that any enpl oyees woul d be exposed to this condition
The credi ble testinmony fromthe operator indicates that the
splice shack where the alleged violation occurred was not in fact
used, that the belt conveyor tender could only wal k on the side
opposite the damaged rail and that rollers were replaced only
when the belt was shut down. Under
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the circunstances, | find that no danger affecting safety existed
and there was therefore no violation of the standard. The
citation is therefore VACATED

Citation No. 205315 charges one violation 30 CF.R [
56.12-21, which requires that suitable danger signs be posted at
all major electrical installations. |In particular, it was
charged that the transforner station which supplies power to the
carpenter shop did not have a suitabl e danger sign posted on the
fenci ng encl osure. Inspector Rezsnyak conceded at hearing that he
could not recall whether there was any sign on any of the four
wal I s or whether there may have been a sign and that he found
that to be insufficient. 1In light of the testinmony from Robert
Mazner, Atlantic's chief electrician, that there was in fact a
danger sign posted at or near the entrance to the transfornmer
substation, that no guidelines are furnished the operators as to
the "suitability"” of such signs and that the MSHA i nspector was
not sure whether or not there was in fact a danger sign posted,
concl ude that the Governnment has not met its burden of proving
the violation as charged. The citation is therefore VACATED

Citation No. 205316 charges one violation of 30 CF.R [
56.14-1 (requiring the guarding of certain exposed noving machi ne
parts). The testinmony is undisputed that the center fans on the
east and west walls of the precipitator building were not guarded
to prevent enployee contact. The bl ades were | ocated
approxi mately 44 inches above a wal kway, and each fan was 30
inches in diameter. Serious injuries could clearly result if
contact was nade with a noving fan bl ade, but the credible
evi dence indicates that exposure to the hazard was quite limted.
The fans were not used during the cooler nonths and according to
the MSHA inspector an enpl oyee would only maintain the notor
about twice a year. The operator did not contradict the
i nspector's conclusion that it should have known of the hazard
because of fan location. A penalty of $200 is appropriate.

Wth respect to all violations cited, the Government
concedes that the conditions were corrected within the tine
specified for abatenent. \Where Atlantic was extraordinarily
diligent in correcting the cited condition or practice it has
been specifically noted in this decision. There is no contention
in these cases that the operator's ability to continue in
busi ness woul d be affected by any penalties inposed. Based on
the submtted evidence, |I find that Atlantic is a |arge size
operator. It does not have a serious history of reported
viol ations. These factors have been considered in arriving at
the penalties inposed herein.

CORDER

Upon consideration of the entire record and the foregoi ng
findings and conclusions and in light of the criteria set forth
in section 110(i) of the Act, | hereby ORDER that the foll ow ng
penalties totaling $2,751 be paid within 30 days of the date of
t hi s deci sion.
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Citation No. Penal ty

I. Docket No. YORK 79-10-M

205218 $25
205219 26
205242 38
205244 50
205245 22
205246 44
205249 38
205250 26
205252 vacat ed
205253 26
205254 24
205256 22

1. Docket No. YORK 79-76-M

205303 $200
205304 350
205305 vacat ed
205306 180
205307 150
205308 170
205309 300
205311 170
205312 150
205314 180
205315 vacat ed
205316 200
205317 120
205318 240
Gary Melick

Admi ni strative Law Judge

[*]

Since the facts in this case denonstrate that the |ube
truck in question was in fact "heavy duty nobile equi prent” and
thus was required under 30 C. F. R [56.9-87 to have a back-up
alarmthe "fears" cited by the court in Cape and Vi neyard of
turni ng conpany safety policies that exceed governnent
requi renents agai nst the conpany thereby needl essly di scouragi ng
such desirable policies do not exist in this case. See, Cape and
Vi neyard, supra at p. 1154.



