CCASE:

SCL (MSHA) V. SOUTH DAKOTA CEMENT PLANT
DDATE:

19801016

TTEXT:



~2928

Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. CENT 80-297-M
PETI TI ONER A. O No. 39-00967-05011
V. Sout h Dakota Cenment Pl ant

SQUTH DAKOTA CEMENT PLANT,
RESPONDENT

DECI SI ON AND ORDER

The Secretary noves to withdraw and di smss his proposal for
penalty as to citation 329618 on the ground the violation charged
did not, in fact, occur. This | construe as a notion to wthdraw
a pleading and to vacate and proposed penalty ab initio pursuant
to Rule 11 and not as a notion to approve settlenent under Rule
30. See, Ponerleau Bros. Inc., WLK 79-4-PM (February 13, 1979).

Concurrently, the operator noves to withdraw its notice of
contest as to citation 330611 and to pay the proposed penalty of
$78. It has long been held that the requirenents of Rule 30 and
section 110(k) of the Act may not be circumvented by resort to
Rul e 11 through the withdrawal of a notice of contest since this
i nvol ves approval of the penalty proposed and therefore approval
of a settlenment. See Ponerleau, supra. The operator's notion
will therefore be considered as a notion to approve settl enent.

Based on an i ndependent eval uation and de novo review of the
ci rcunst ances, | conclude both nmotions should be granted.
Accordingly, it is ORDERED that the notion to withdraw and the
noti on to approve settlement be, and hereby are, GRANTED. It is
FURTHER ORDERED t he operator pay the amount of the penalty agreed
upon, $78.00, on or before Mdnday, Novenber 3, 1980 and that
subj ect to paynent the captioned matter be DI SM SSED

Joseph B. Kennedy
Admi ni strative Law Judge



