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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 80-61-M
PETI TI ONER A/ O No. 46-02805- 05002
V. Docket No. WEVA 80-102-M

A O No. 46-02805-05003
PENNSYLVANI A G_LASS SAND CORP. ,
RESPONDENT Docket No. WEVA 80-103-M
A O No. 46-02805-05004

Docket No. WEVA 80-104-M
A O No. 46-02805-05005

Docket No. WEVA 80-175-M
A O No. 46-02805-05006

Berkeley Quarry & M|
DEC!I SI ON

Appear ances: David E. Street, Esqg., U 'S. Departnment of Labor,
Phi | adel phi a, Pennsylvania, for Petitioner
Jeffrey J. Yost, Esq., Pennsylvania d ass Sand
Cor poration, Berkeley Springs, West Virginia,
for Respondent

Bef or e: Judge Stewart

The above-captioned cases are civil penalty proceedings
brought pursuant to section 110( FOOTNOTE 1) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 00801 et seq. (hereinafter,
the Act). The hearing in these matters was held in Berkeley Springs,
West Virginia, on March 18, 1980.
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heari

Sti pul ations

The parties entered into the follow ng stipulations at the
ng:

Berkel ey Wrks is a mne subject to the Federal M ne
Safety and Health Act of 1977; and Pennsylvania d ass
Sand Corporation, as operator of the mine, is subject
to the Act.

The Federal M ne Safety and Heal th Revi ew Conm ssion
has jurisdiction of these proceedi ngs.

Prior to the inspection of June 22 and 23, 1979, the
Ber kel ey Wrks history of previous violations consisted
of one citation, No. 303092, which was issued for
unsafe access caused by one step in a nmetal staircase
bei ng bent.

The Ber kel ey Wrks had between 300,000 and 500, 000
annual hours worked, and Pennsyl vania d ass Sand
Cor poration had between 900,000 and 3, 000, 000 hours
worked at its 14 m nes.

Assessnment of the penalties proposed by the Federa
M ne Safety and Health Admi nistration will not
materially affect the ability of the Berkel ey Wrks or
Pennsyl vania d ass Corporation to continue in business.

The citations at issue in the proceedings, the
term nation orders and any nodification orders which
were issued to those citations are authentic.
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Bench Deci si on

After the presentation of evidence and oral argunment by the
parties on each issue, a decision was announced orally fromthe
bench. The decision is reduced to witing in substance as
foll ows, pursuant to the Federal M ne Safety and Health Revi ew
Conmi ssion's Rules of Procedure, 29 C F.R [2700. 65:

The record shows there are one hundred eighty-five
(185) enpl oyees at the Berkeley Wrks. The record
supports a finding that the Berkeley Wrks is nmediumin
size and that the corporation, as it pertains to
mning, is mediumin size. In accordance wth
stipulation 5, it is found that the assessnent of the
penalty i nmposed by the Federal Mne Safety and Heal th
Admi nistration will not materially affect the ability
of the Berkeley Wrks or Pennsylvania d ass Sand
Corporation to continue in business.

Docket No. WEVA 80-102-M
Citation No. 310020

On Citation 310020, which was admtted as Exhibit P-3,
the inspector stated the condition or practice to be as
follows: Railing was not adequate around the wal kway at
the top of the jaw crusher. There was an opening of
about eighteen inches to two feet where enpl oyees use a
hook to di sl odge chunks stuck in crusher. There was a
drop of about six to eight feet to platform bel ow
This citation alleged a violation of 30 CFR 56.11-27.

This regul ation reads as follows: Mandatory.
Scaffol ds and working platfornms shall be of substanti al
construction and provided with handrails and mai nt ai ned
in good condition. Floor boards shall be laid properly
and the scaffolds and working platfornms shall be
overl|l oaded. Working platforns shall be provided wth
t oeboards when necessary.

The record supports a finding that there was a space
of approxi mately ei ghteen i nches on the working platform
where a handrail was not provided. The record also
indicates that there was a drop of six to eight feet to
the platformbelow It is found that this is a
violation of 30 CFR 56.11-27.

The record reflects that there was a handrailing
around the crusher with the exception of a space of
approxi mately eighteen inches into which it mght be
possi bl e for an enployee to fall. It would ordinarily
be expected that only
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one person would be affected. The nature of any such
injury is indeterminate, ranging fromno injury to a
fatality. | find that the gravity is noderate.

The record supports a finding that the operator
shoul d have known of the existence of the condition and
that it failed to exercise reasonable care to prevent or
correct the condition. This is evidence sufficient to
sustain a finding of negligence.

The record indicates that the citati on was issued at
10: 00 AAM and that the condition was required to be
abated by 4:00 P.M on the sanme day. The condition was
actually abated by 1:30 P.M whi ch denonstrates good
faith on the part of the operator

In view of the foregoing findings concerning the
statutory criteria the penalty assessed for this
violation is fifty dollars.

Citation No. 310023

Ctation No. 310023 was admitted as Exhibit P-4. On
this citation the inspector has listed the condition or
practice as follows: There were unguarded el ectrica
connections of 440 volts potential on the armature end
of the Synon's crusher drive notor in the secondary
crusher building. The nmotor was nounted al ongside a
wor k pl atformused by enpl oyees.

This citation cited a violation of 30 CFR 56. 12- 23.
56.12-23 reads as follows: Mandatory. Electrical
connections and resistor grids that are difficult and
i npracticable to insulate shall be guarded unl ess
protection is provided by |ocation.

The record shows that the crusher drive notor was
surrounded at the armature end by the housing. 1In this
housi ng, there were four openings, approximtely four
to six inches in size, through which a person could
reach--that is, through which a hand coul d extend.
These openi ngs were i medi atel y adj acent to a wal kway;
therefore, protection was not provided by |ocation
The record al so supports a finding that the connections
for the brush rigging were inpractical to insulate.

The record, therefore, shows that there was a violation
of 30 CFR 56. 12-23.

The record supports a finding that it would be
i nprobabl e that injury would occur as a result of the
conditions found by the inspector. This is due to the
renote | ocation
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of the notor down the wal kway and the small size of the
openings. It is clear that only one person would be affected.
However, if the person should be exposed to the shock hazard,
it could result in electrocution or burns. The record
supports the finding that overall gravity is slight.

Based on the stipul ati on(FOOTNOTE 2) of the parties it
is further found that the negligence of the operator in
regard to this violation was | ow

Based on the stipulation of the parties it is found
that, due to the rapid abatenent of the condition
t here was above nornmal good faith exhibited by the
operator.

In view of the aforenentioned findings with respect
to the statutory criteria concerning Gtation No. 310023,
it is found that the penalty of forty-five dollars is a
proper assessment.

Citation No. 310024

Ctation No. 310024 has been adnmitted as Exhibit P-5.
In that exhibit, the inspector listed the condition or
practice as follows: There was an unguarded opening in
the work platformon the third level of the secondary
crusher building. This opening was around the feed
roll of the Synon's crusher where enpl oyees travel

The citation alleges a violation of 30 CFR 56. 11-12
which states as follows: Mndatory. Openings above,
bel ow or near travel ways through which nen or materials
may fall shall be protected by railings, barriers, or
covers. \Were it is inpractical to install such
protective devi ces, adequate warning signals shall be
installed. 30 CFR 50.2 defines travel ways as foll ows:
Travel way neans a passage wal k or way regul arly used
and designated for persons to go fromone place to
anot her.

The record is adequate to denonstrate that the area
around t he unguarded opening is a way regularly used by
persons to go fromone place to another while cleaning
the area and maintaining the equi pment. The record
establ i shes that
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the opening is adequate to allow a person to fall through
that opening at least "leg length.”" The record, therefore,
establishes a violation of 30 CFR 56.11-12.

Pursuant to the stipul ati ons(FOOTNOTE 3) by the parties,
it is found that the gravity is |low, the negligence on the
part of the respondent was | ow and the operator
exhi bi ted above normal good faith in correcting the
conditions found by the inspector.

It is found that, in view of the afornentioned findings
concerning statutory criteria, the assessnment for
violation G tation 310024 is seventy-five doll ars.

Citation No. 310026

Ctation No. 310026 was admitted as Exhibit P-6. 1In
this citation, the inspector noted the condition or
practice to be as follows: The guards were not in
pl ace on the head pulley of the transfer belt to the
south shuttle conveyor of the wet processing. The head
pul | ey was bordered on both sides by a wal kway used by
t he enpl oyees.

The inspector cited a violation of 30 CFR 56.14-6
which reads as follows: Mandatory. Except when testing
t he machi nery, guards shall be secured in place while
machi nery i s being operated.

The testinony of both the witness for petitioner and
the witness for the respondent shows that the wire
guard was mssing fromthe head pulley as all eged.
Wthout regard at the present tinme to the gravity of
the failure to have this guard in place, the record
does indicate that one of these guards was rusted away
and was in the vicinity of the head pulley but not in
pl ace. The record, therefore, establishes that there
was a violation of 56.14-6.

As to the issue of negligence, it is found that the
condition was in a renote area and in the wet
processi ng section where there is an atnosphere which
produces rust. The tinme during which the guard had
been missing or at |east the part which had rusted away
has not been established, therefore, it has not been
determ ned that the operator should have known
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that this condition existed or that he had failed to take
reasonabl e action to correct the condition. Therefore, |
find that there is no negligence on the part of the operator
Pursuant to the stipul ati on(FOOTNOTE 4) of the parties it is
found that the gravity was |low, that there was above average
good faith on the part of the operator, and that the condition
was corrected prior to the tine that it was required to be
corrected by the citation. A penalty of seventy-five dollars
is assessed for this violation

Docket No. WEVA 80-103-M
Citation No. 310605

Ctation No. 310605 has been adnmitted as Exhibit P-6.
In that citation, the inspector alleged the foll ow ng
condition or practice: A hazardous condition existed
in tank car cleaning operations due to one person
entering the enclosed tanks of the cars w thout having
an additional person in the vicinity to nonitor his
activity in case of an accident. The cleaning
operations are done away fromthe i nredi ate plant area.
The tanks are entered fromthe hatch on the top of the
car and this is approximately a fifteen (15p ) foot
drop to the bottomof the tank. The internal |adder is
situated back fromthe hatch

The evi dence establishes that the condition or
practice alleged by the inspector existed with the
exception that the car was not a tank car as that term
is ordinarily used, i.e. a railroad car carrying |iquids,
and the evidence does not establish that the operation
was done away fromthe i nmedi ate plant area. The
citation alleges a violation of 30 CFR 56. 15-5 which
states: Mandatory. Safety belts and |ines shall be
worn when nen work where there is danger of falling; a
second person shall tend the lifeline where bins,
tanks, or other dangerous areas are entered.

Al t hough the evidence does not establish that the
tank cleaner failed to wear a safety belt, it does establish
that lifelines were not utilized and it established
that a second person did not tend a lifeline. The
evi dence establishes that the conpartnments of the
covered hopper cars which were
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bei ng cl eaned were in the nature of bins, tanks or other
danger ous areas enconpassed by the | anguage of Section
56.15-5. Since the lifeline was not attended by a person
in the inmediate area the record establishes a violation
of 56.15-5. Although there were persons in a building near
the area where the conpartnments were being cleaned, there is
no evi dence that these persons were actively engaged in
tending the lifeline as required by the regulation. The
testinmony of the inspector establishes that the injury to
the cl eaner could vary from brui ses to broken bones in
the event he should fall. The record supports a finding
that the gravity is noderate. The record does not support
a finding that the cleaner on the occasion of the inspection
was subjected to toxic substances. It is found that only one
person woul d be affected by the injury and that the gravity
was noder at e.

The evi dence establishes that the operator either knew
or shoul d have known that the tank cl eaner was cl eani ng
the bin or the conpartnents by entering them wi thout
lifelines instead of cleaning themfrom outside by the
hi gh pressure hose. Although facilities had been
provided for cleaning with a high pressure hose, the
cleaner did, in fact, enter the tanks. Since the
supervi sory personnel were located in the general area
where the cl eani ng operations were being done, they
shoul d have been aware of the nethods that were used in
cl eaning tanks. The record establishes that the
negl i gence of the operator was noderate.

It is found that the operator exercised above normal
good faith in abating the condition after the citation
was issued. In consideration of the statutory criteria,

a penalty of sixty dollars is assessed for G tation
310605.

Settl| ements

The follow ng settlements and di spositions were subnmitted by
nmotion at the hearing and approved by the Adm nistrative Law
Judge at that tine:

Docket No. WEVA 80-61- M
Citation No. 302026

Petitioner submtted a notion for approval of settlenent
with regard to Gitation No. 302026. The parties proposed
settlement in the amount of $150. This citation had originally
been assessed at $160. In support of the settlenent, counsel for
Petitioner asserted the foll ow ng:

Wth regard to the negligence, the Assessnment O ficer
had proposed a point total which reflected ordinary
negl i gence. The parties would subnmit that under the
ci rcunst ances of the



~2938
case ordi nary negligence woul d be an appropriate finding.
* * * |t was probable that an accident could occur. |If
there were injury, there could be a fatal accident and one
person woul d be affected by the violation. The respondent
denonstrat ed above nornmal good faith in rapidly abating
the viol ation.

Docket No. WEVA 80-102-M
Citation Nos. 310032 and 310035

The parties agreed to settle these proceedings with respect
to three of the citations alleged in Docket No. WEVA 80-102-M
Petitioner proposed to withdraw its petition with respect to
Citation Nos. 310032 and 310035. |In support of its notion for
wi thdrawal , Petitioner asserted that Petitioner would be unable
to neet its burden of proof to show that a standard had been
violated and that it was unable to prove a violation

Citation No. 310601

In support of the settlenent proposed regarding Citation No.
310601, counsel for Petitioner asserted the follow ng:

The originally proposed penalty for Citation 310601 was
Ssixty-six dollars. The parties would nove for approval
of a settlenment for the penalty anount of sixty-six
dollars for that citation. As the governnent proposa
woul d reflect, the respondent denonstrated negligence
and it was probable that an accident would occur. The
gravity of injury is indeternmnate; it's a twelve foot
drop and one person would be affected by the violation
Respondent denonstrated above normal good faith inits
rapi d abatement of violation.

Docket No. WEVA 80-104-M
Citation No. 310018

Citation No. 310018 was issued on July 10, 1979, by
i nspector Stanley Andrzjewski pursuant to section 104(a) of the
Act. The inspector alleged a violation of 30 C.F. R [56.4-2 and
descri bed the pertinent condition or practice as foll ows:

A sign for warni ng agai nst snoki ng or open flanme was
not provided for at the permanent oil storage area in
the primary crusher building. The oil storage area was
bet ween two doorways that enpl oyees use to enter and
exit the buil ding.

The cited mandatory standard reads as foll ows:
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Mandat ory. Signs warni ng agai nst snoki ng and open
flanes shall be posted so they can be readily seen in areas
or places where fire or expl osion hazards exist.

It was established at the hearing that the flashpoint of the
[ ubricating oil observed by the inspector was 605 degrees
Fahrenheit. The oil did not, therefore, present a fire or
expl osi on hazard. At the conclusion of testinony, counsel for
Petitioner noved to withdraw the citation. This notion was
granted at the hearing. The granting of this notion is approved
at this time. The proceeding with respect to Citation No. 310018
i s hereby dism ssed.

Citation No. 310040

In support of the settlenent proposed regarding Citation No.
310040, counsel for Petitioner asserted the follow ng:

The penalty as proposed by the assessnent office is
sixty dollars. The parties nove for an approval of
settlenent of sixty dollars. Respondent's negligence
regarding the violation is ordinary. The probability
of an accident occurring was low. The gravity of an
injury resulting fromthe violation is high. It is a
violation having to do with berns not being provided at
a couple of locations on a railing about a mle |ong.
The nunber of persons affected would be one and, as
with the other citations, respondent denonstrated above
normal good faith in the rapid abatenent of these
vi ol ati ons.

Docket No. WEVA 80-175-M
Citation No. 310603

The parties proposed to settle the proceeding with respect
to Gtation No. 310603 for the full anpbunt as originally
assessed. In support of this settlenment, counsel for Petitioner
asserted the foll ow ng:

As the assessnent office recognized, * * * Respondent
denonstrated ordi nary negligence regarding the
violation of a noderate |evel. The nunber of persons
whi ch woul d be affected by the violation is one. The
type of injury could be serious injury or death. The
probability of injury is very low As with the other
citation which has been in issue in these proceedings,
t he respondent denonstrated above normal good faith in
conpl i ance

Based on the information furni shed and an i ndependent review
and eval uation of the circunstances, the proposed settlenents and
notions for w thdrawal were found to be in accord with the
provi sions of the Act and the notions were granted. At the
conclusion of the hearing, the follow ng order was entered: "It
is ordered that the sum of six hundred seventy-one dollars
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be paid to petitioner by the respondent within thirty days of the
date of this order.” By a letter filed March 24, 1980, counse
for Respondent asserted that Respondent paid the entire $671 as
ordered.

CORDER

It is ORDERED that the approval of settlenments and
di spositions as well as the bench decision rendered at the
heari ng are hereby AFFI RVED

In view of Respondent's statenent that he has paid the
agreed- upon sum the above-capti oned proceedi ngs are hereby
DI SM SSED subject to the recei pt of paynent by Petitioner

Forrest E. Stewart
Admi ni strative Law Judge

~FOOTNOTE_ONE
1 Sections 110(i), (j) and (k) of the Act provide:

"(i) The Commi ssion shall have authority to assess al
civil penalties provided in this Act. |In assessing civil
nmonet ary penalties, the Conm ssion shall consider the operator's
hi story of previous violations, the appropriateness of such
penalty to the size of the business of the operator charged,
whet her the operator was negligent, the effect on the operator's
ability to continue in business, the gravity of the violation
and the denmonstrated good faith of the person charged in
attenpting to achieve rapid conpliance after notification of a
violation. |In proposing civil penalties under this Act, the
Secretary may rely upon a sunmary review of the information
avai l able to himand shall not be required to nake findi ngs of
fact concerning the above factors.

"(j) CGvil penalties owed under this Act shall be paid
to the Secretary for deposit into the Treasury of the United
States and shall accrue to the United States and may be recovered
inacivil action in the name of the United States brought in the
United States district court for the district where the violation
occurred or where the operator has its principal office.

Interest at the rate of 8 percent per annum shall be charged

agai nst a person on any final order of the Conm ssion, or the
court. Interest shall begin to accrue 30 days after the issuance
of such order.

"(k) No proposed penalty which has been contested
bef ore the Conmi ssion under section 105(a) shall be conprom sed,
mtigated, or settled except with the approval of the Conm ssion
No penalty assessment whi ch has becone a final order of the
Conmmi ssion shall be conprom sed, nmitigated, or settled except
wi th the approval of the court.”

~FOOTNOTE_TWOD

2 After findings were nmade regarding the exi stence of a
violation as alleged in Citation No. 310023 and the gravity of
the violation, the parties stipulated that the record supported a



finding that the negligence in this case was | ow and, in view of
Respondent' s rapi d abatenment of the violation, above-normal good
faith was denonstrated

~FOOTNOTE_THREE

3 After the finding was made that the condition cited in
Citation No. 310024 existed as alleged, the parties stipul ated
that the record as regards this citation showed that the gravity
of the violation was |ow, the Respondent's negligence was | ow and
t hat above normal good faith was shown in effecting conpliance.

~FOOTNOTE_FQOUR

4 After the finding was nade that the condition cited in
Citation No. 310026 existed as alleged, the parties stipul ated
that the gravity of the violation was | ow and that Respondent
denonstrat ed above-average good faith in abating the violation
because it was abated before the tine set for abatenent.



