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Statement of the Case

This is a civil penalty proceeding initiated by the
petitioner against the respondent pursuant to section 110(a) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. 0O
802(a), through the filing of a proposal for assessnent of a
civil penalty on Cctober 29, 1980, for one alleged violation of
the provisions of 30 CF.R [077.1004(b). Respondent filed a
timely response and contest and a hearing was convened i n New
Phi | adel phia, Chio, on July 8, 1980, and the parties appeared and
particiated therein. Petitioner filed a posthearing brief, but
t he respondent did not.

| ssues

The principal issues presented in this proceeding are: (1)
whet her respondent has viol ated the provisions of the Act and
i npl enenting regul ations as alleged in the proposal for
assessnment of civil penalties filed in this proceeding, and, if
so, (2) the appropriate civil penalty that should be assessed
agai nst the respondent for the alleged violation based upon the
criteria set forth in section 110(i) of the Act. Additiona
i ssues raised by the parties are identified and di sposed of in
the course of this decision

In determ ning the amount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty
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to the size of the business of the operator, (3) whether the
operator was negligent, (4) the effect on the operator's ability
to continue in business, (5) the gravity of the violation, and
(6) the denonstrated good faith of the operator in attenpting to
achi eve rapid conpliance after notification of the violation
Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. [1820(i).
3. Commission Rules, 29 CF.R [02700.1 et seq.

Sti pul ations
The parties stipulated to the foll ow ng:

1. The authenticity and adm ssibility of all docunents
identified and introduced by the parties.

2. Respondent is an operator engaged in augering surface
coal at the Broken Aro No. 1 Strip M ne.

3. At all relevant tines to this proceeding, respondent's
coal production (1979) was 199,427 tons annual ly.

4. As of April 1, 1979, respondent enployed 30 enpl oyees
for all of its mning operations, and eight to nine enpl oyees
were enployed at the pit in question

Di scussi on

The section 104(d)(1) citation, No. 0785532, April 30, 1979,
citing 30 CF. R 0O77.1004(b), states as follows:

The auger crew (3 nmen) were observed working in close
proximty to an overhanging highwall in pit 004. The
overhanging area to the left of the auger had been
readi ed for augering and according to the foreman
CGeral d McCui ston, the enpl oyees were instructed to
proceed in that direction. The next hole to be augered
woul d have placed the coal conveyor operator directly
beneath the affected highwall. The overhangi ng area was
about 66 feet in length and 40 feet wi de. The hei ght of
t he highwall was approxi mately 105 feet.

Petitioner's Testinony and Evi dence
MSHA i nspector Robert L. Gissett confirmed that he

conducted an inspection at the mne in question on April 30,
1979, and upon arriving at the pit
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he noticed a | arge overhang in the highwall and he observed the
auger crew close to it. He neasured the overhang by pacing and
estimating its height. Referring to his notes where he recorded

t he nmeasurenents, he indicated that the width of the pit fromthe
toe of the highwall to the toe of the spoil was 140 feet, that
the estimated hei ght of the highwall fromthe ground up to the
bott om of the overhang was approxi mately 105 feet, and that the
over hang di stance fromwhere it jutted out fromthe highwall to
where it went back it was 66 feet long (Tr. 20-26).

M. Gissett stated that there were three nen on the
augering crew, nanely, an auger operator, his hel per, and a man
that operates the coal conveyor. He described the mning
sequence carried out by the auger crew. He observed three hol es
whi ch were augered to the right of the overhang, and the m ning
sequence was nmoving to the left in the direction of the overhang
and the crew woul d have noved one nore hole, or a distance of 2
to 3 feet, to place themunder the overhang. He observed the
highwal | to the right of the auger operation and observed | oose,
hazardous material some 5 feet to the right where the augering
had started (Tr. 26-31).

M. Gissett stated that he spoke with the foreman who
advised himthat his intention was to continue augering in the
direction of five holes which had been prepared, and this would
have put them under the overhang (Tr. 32). He also spoke with
t he auger operator who al so confirned the direction of the
augering and al so confirmed the exi stence of the overhang and
stated that it "didn't | ook very good" (Tr. 35). He also said
that M. Bryant knew about nost of the mine conditions (Tr. 35).
At that point, M. Gissett decided to issue Citation No.
0785532, and advised the foreman that if the crew continued to
mne in the direction of, and under the highwall, he would issue
an order of withdrawal. The forenman thereupon noved the crew and
auger out of the area (Tr. 36). He also issued another G tation
No. 0785533 for the area to the right of the augering operation
for | oose and hazardous material near the top of the highwall
(Tr. 37).

M. Gissett observed equi pnent tracks in the area of the
| oose and hazardous materials and this indicated that equi prment
was in the area. He confirmed that he issued the instant section
104(d) (1) unwarrantable failure citati on because the forenman
adm tted knowl edge of the overhang and yet pernmitted the crewto
work there (Tr. 38).

Referring to the notations on his inspector's statenent
concerning blasting and auger vibration contributing to the
gravity of the citation, he could not state whether these
conditions were present during his inspection (Tr. 41-42). He
did state that the crew was augering into the side of the
hi ghwal | and that the day was clear (Tr. 43).

On cross-exam nation, M. Gissett confirmed that when he
first entered the pit the auger nmachine was idle and the crew was
waiting for a truck. He spoke with the crew, and during this



time no augering actually took place. The foreman then appeared
on the scene, and M. Gissett discussed his plans
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for the day and when the foreman told himthat he and his crew

i ntended to continue augering in the direction of the overhang
area whi ch had been cl eaned, he decided he had to do sonething
and issued the citation. M. Gissett conceded that no augering
took place fromthe tinme he appeared and began tal king to the
crew and the time the citation issued (Tr. 45).

Regardi ng any vibration, M. Gissett conceded that none
took place while he was there because no augering took place, and
as for any blasting going on, he conceded that it was being done
by anot her conpany "on the same ridge," but he did not know any
of the details, including the distance fromthe citation |ocation
or the anount of blasting taking place (Tr. 47). Regarding the
| oose, hazardous materials citation, he conceded that there was
no equi pment in the area when he issued that citation and the
reason he issued it was to keep equi pnrent and nmen fromgoing into
that area (Tr. 48-49). M. Gissett testified as to |ocations of
t he auger and conveyor during the drilling operations and the
di stances that the equi pment and nen woul d be fromthe highwall
(Tr. 50-52).

M. Gissett stated that before any augering can take pl ace,
the face nust first be stripped of the coal and | oaded out. In
ot her words, coal was stipped and | oaded fromthe face by someone
el se before the respondent noved in with its augering operation
M. Gissett did not know the angle of the highwall but estinated
that the toe was out sonme 20 feet fromthe top (Tr. 55-56). Wen
he observed the crew, the conveyor operator was some 10 to 15
feet fromthe base of the highwall (Tr. 58).

In response to bench questions, M. Gissett stated that he
could not have issued an inmm nent-danger order because no one was
under the overhang, and when the foreman asked hi mwhat he shoul d
do, M. Gissett told himto barricade the area. He did not
expect the respondent to take the overhang down within the
15-m nute abatenent tinme (Tr. 68-69).

Paul E. Bryant, President, Chio Anto, Inc., was called as an
adverse witness by MSHA, and testified that as of April 30, 1979,
hi s conmpany enpl oyed approxi mately 30 enpl oyees, eight or nine of
whom wer e engaged i n auger operations, and that including the
auger pit in question, his conpany operated a total of three
auger pits. He indicated that foreman Gerald MCui ston supervised
the auger crew at the mne in question and this was limted to
one auger machine. He recalled being at the No. 4 pit on Apri
30, and indicated that unless he personally is present on the
site to discuss any dangerous or hazardous highwall conditions,
M. MCuiston has the responsibility for this area of his
augering procedure and he indicated that M. MCuiston did his
job well in this regard (Tr. 102-108).

M. Bryant could not specifically recall visiting the m ne
site on April 28 or 29, but stated that he did go there prior to
April 30 to evaluate the highwall conditions to determ ne whether
it was safe or unsafe for augering, that he normally follows this
procedure as tine would permt, and that M. MCuiston



periodically reports to himin this regard. M. MCuiston's
duties included the safety of his nmen, coal production, equipnent
schedul i ng
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and mai nt enance, procurenment of supplies and parts, and the
scheduling of the crew M. MCuiston had daily contact with
him either personally or by tel ephone or radio.

M. Bryant stated that he observed the overhang in question
prior to April 30, and indicated that the portion he saw was
safe. However, should the conditions change, his instructions
were not to auger it if cracks or rock novement are observed.

H ghwal | s are usually inspected through observation fromthe top
but he could not recall inspecting the particular highwall in
qguestion fromthe top because the overhang was not | ocated near
the top, and in this situation he woul d observe the adjoining
rock protrusions and strata to determ ne whether it is

consolidated or tied into the hill itself. Regarding that
speci fic overhang, he did not deternmi ne whether it was tied in to
the hill, but the enployees have the right to refuse to work in

unsafe places, they were not working under the overhang, and he
could not state whether the foreman intended for the crew to work
under the overhang on the day the citation issued. He did not
aut horize the nen to continue augering in the direction of the
overhang at the specific |ocation which was cited by the

i nspector. The question of whethre to auger is left to the

j udgrment of the foreman (Tr. 108-117). |If the highwalls or

over hangs | ook safe, they will mne under them (Tr. 128).

Respondent' s Testi nony and Evi dence

M. Bryant testified by the time he arrived at the highwall
after the citation had been issued, the area had al ready been
barricaded and all of the nen and equi pnent had been w t hdrawn.
After discussing the matter with I nspector Gissett that sanme day
or the next day, and after receiving M. Gissett's eval uations,
he was disturbed over the inspector characterizing his conpany as
an "unsafe company.”" M. Bryant stated further that his
enpl oyees are free to report dangerous conditions to MsSHA, and
that on those occasi ons when dangerous highwal |l s are encountered,
enpl oyees are not required to work under them and even where a
hi ghwal | is questionable, he has always honored the feelings of
enpl oyees not to work in those areas. He also stated that his
conpany's safety record is a good one and that he has trained his
enpl oyees and has a concern for themand their fanmlies and woul d
not want to see any of theminjured (Tr. 136-139).

M. Bryant took issue with the inspector's statenents
concerning the positioning of the augering crew and their all eged
exposure to the highwall, and he indicated that the conveyor
operator would normally be at least 30 to 35 feet or nore from
the toe of the highwall (Tr. 140-141), and the auger operator
woul d be even further back than that because the auger itself
woul d take up 15 to 18 feet horizontally out fromthe highwall
(Tr. 142-143). Further, since the inspector testified that the
top of the highwall was 20 feet back fromthe toe, the overhang
woul d have had to protrude out into the pit for a distance of 40
feet and this was clearly not the case (Tr. 144).



~2946
Fi ndi ngs and Concl usi ons

Fact of Violation

Respondent is charged with a violation of the provisions of
mandat ory safety standard 30 C.F.R 077.1004(b), which provides
t hat "overhangi ng hi ghwal I s and banks shall be taken down and
ot her unsafe ground conditions shall be corrected pronptly, or
the area shall be posted.”™ The gist of the alleged violation in
this case lies in the fact that Inspector Gissett believed that
the augering crew intended to continue the mning process in the
direction of the overhang and that this would shortly place them
directly under the overhang in question. Since the overhang area
was not posted or barricaded, the inspector concluded that had
the m ning cycle continued the crew woul d have proceeded under
t he overhang, thus placing themin a hazardous position

I nspector Grissett indicated that his interpretation of
section 77.1004(b) is that an operator has an option to either
t ake down an overhang or to barricade and post the area and m ne
around it. In this case, due to the great size of the overhang,
he believed it was unreasonable to expect the operator to take
down the overhang because it woul d have cost hi m approxi mately
"half a mllion dollars"™ to blast it out or to drill and take it
out with a stripping machine (Tr. 67). However, he issued the
citation because it was obvious to himthat the crew intended to
continue m ning under the overhang and the area had not been
posted. He also believed that it is incunbent on a m ne operator
to make his nmen aware of the existence of hazardous overhangs and
he should not permit his nmen to work under them unless they are
taken down or otherw se isolated by posting and barricading (Tr.
68- 69) .

I nspector Grissett also testified that had Foreman MCui ston
indicated to himthat he would i medi ately withdraw his nmen and
barricade the area instead of indicating to himthat he intended
to continue mning in the direction of the overhang, he would not
have issued the citation. However, since M. MCuiston readily
admtted the existence of the overhang, that it "l ooked pretty
bad," and stated his intention to continue mning, M. Gissett
stated he had no choice but to issue the citation (Tr. 80-81).

Respondent does not seriously dispute the existence of the
overhang in question, nor does it rebut the fact that the
over hang was not taken down or that the area beneath it was
posted or otherw se secured so as to preclude the augering crew
frommning in that area. Accordingly, |I find that the
preponderance of the testinony and evi dence adduced in this case
by the petitioner supports a finding of a violation of section
77.1004(b), and Ctation No. 0785532, issued on April 30, 1979,
i s therefore AFFI RMVED

Gavity

It is clear fromthe inspector's testinony that at the tine
the citation issued men were not mning coal and the augering



machi ne was not in operation. Further, petitioner conceded that
no enpl oyees were actually working under the overhang in
guestion, and that while augering may have taken place shortly
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before the inspector's arrival on the scene, no such augering was
t aki ng pl ace under the overhang (Tr. 141, 155). Nonet hel ess,
petitioner argues that the inspector considered the violation to
be serious because the crew was about to nove under the overhang
and he considered the situation as bordering on an i nmm nent
danger. In these circunstances, petitioner argues that an
addi ti onal degree of seriousness attaches in this case (Tr. 157).
I nspector Grissett considered the particul ar overhang to be
danger ous because he observed cracks with spaces in them but he
indicated that it would be inpossible to determ ne whether there
had been any recent novenment of the overhang (Tr. 92).

I nspector Gissett clarified the matter concerning the
position of the overhang by stating that it protruded sonme 18 to
20 feet fromthe highwall, and that in any normal augering
process nmen woul d be exposed to an overhang danger while
posi tioning the equi prent and that should an overhang conme down
it does not "dribble down," but collapses. The distance it would
col | apse woul d depend on its thickness, and as an exanple, M.
Gissett stated that a 2-foot overhang woul d not expose nen to
any hazard if they were working in an area 24 feet out fromthe
base of the highwall (Tr. 146-147).

Al t hough M. Bryant disputed the inspector's testinony
concerning his estimtes regardi ng equi pnent neasurenents, the
| ocation of the crewin relation to the highwall, etc., he did
not dispute the fact that on occasion the autering crewis in
fact at the base of the highwall while changi ng out augering
bits, and that in these circunstances they would be in the area
of any hazard. However, he steadfastly denied that his company
woul d ever deliberately place nmen or equi pnent under an over hang,
but conceded that "sonetimes people do it" (Tr. 151-152).

VWile | consider the potential hazard resulting from an
augering crew mning in the direction of an overhang to be a
serious situation if it is not discontinued before they reach the
danger zone, the particular gravity of the citation in this case
must be considered in light of the violation which occurred.

Here, the violation has been affirmed because the overhang area
had not been taken down or posted to keep miners out. Therefore,
| believe that any consideration of the question of gravity,
insofar as a civil penalty assessnent is concerned, should be
consi dered in connection with the hazard to which the miners were
exposed at the tine the citation issued. |In this case, the
record reflects that no mners were worki ng under any overhang or
dangerous area, and the miners and equi pnent were inmedi ately
withdrawmn fromthe area and it was barricaded. Therefore, the
situation at the tine the inspector arrived on the scene was not
as grave as he made it out to be. Neverthless, | cannot overl ook
the fact that had he not appeared and acted when he did, the crew
woul d have routinely continued to m ne under the area of the
overhang. |Inspector Gissett relied on the statenents of the
foreman who purportedly advised himthat the crew intended to
continue mning in the direction of the overhang. Wile it is
true that mning could have continued w thout incident or injury,
one can never be sure in these circunstances, and the clear



intent of the safety standard in question is to insure that
m ners are not exposed to hazardous conditions in the course of
their duties.
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Therefore, | conclude that the failure to post the area to
preclude mners fromcontinuing mning into the overhang area
constituted a serious violation.

Good Faith Conpliance

The record establishes that the respondent imediately
wi t hdrew t he nen and equi pnent fromthe area which concerned the
i nspector, ceased all further mning operations, and barricaded
the area (Tr. 77). 1In the circunstances, | find that respondent
exhi bited rapid good faith conpliance in abating the conditions
cited and this fact has been considerede by me in the penalty
assessed for the violation.

Si ze of Business and Effect of Civil Penalty on Respondent's
Ability to Remain in Business

The parties stipulated that respondent's annual coa
production for the year 1979 was 199, 427, respondent's overal
enpl oynment conplinent for all of its mning operations as of
April 1, 1979, was 30 enpl oyees, and eight to nine of themwere
enpl oyed at the strip mne operations where the citation was
issued. In addition, M. Bryant indicated that as of April 1
1979, one of his operations closed down due to a | ack of sales,
thus reducing his size considerably (Tr. 13). Based on all of
this information, | conclude that for purposes of a civil penalty
assessnment, respondent is a small mne operator. Further
respondent does not assert that a reasonable penalty inposed for
the violation in question will adversely affect its ability to
continue in business, and I conclude that it will not.

H story of Prior Violations

Respondent's history of prior violations is reflected in
petitioner's Exhibit P-4, a conputer printout containing a
listing of assessed and paid violations for the period April 31
1977, through April 30, 1979. In addition, respondent produced
Exhi bit R4, an MSHA conputer printout listing all assessed and
paid violations for the period January 1, 1970, through Septenber
21, 1979. Respondent also submtted two letters fromhis
i nsurance carrier (Exhs. R-3 and R-6), concerning his conpany's
favorabl e worknen's conpensation rating as conpared to ot her
conpar abl e operators in the industry, and he believes these
favorable ratings attest to his good safety record.

Respondent's prior history of violations for the approximate
9-year period reflected in Exhibit R4, shows that respondent has
paid $9,319 for a total of 108 violations issued during 1970
t hrough 1979. Three of these prior violations were for
vi ol ati ons of section 77.1004(b), one each in the 1975, 1976, and
1978, for which respondent paid civil penalties in the anmounts of
$210, $94, and $560. This information is verified by
petitioner's Exhibit P-4, which reflects two paid assessnents for
viol ati ons of section 77.1004(b), prior to April 31, 1977, and
one paid assessnent for the year 1978.



After careful consideration of the history of prior
vi ol ati ons as docunented by the conputer printouts, | cannot
concl ude that respondent’'s prior
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history is a bad one. To the contrary, the record establishes
that for a period of some 9 years, respondent has averaged sone
12 violations a year, and for an operation of its size and scope,
| believe respondent has a good history of prior violations.
Further, with regard to repeat violations of section 77.1004(b),
the record sinply does not support a finding that respondent has
deliberately failed to insure conpliance with this standard. The
record in this case establishes that the overhangs whi ch exi st at
respondent's strip mning operation are created during the

coal -stripping operations at the highwalls and those stripping
operations are carried out by another m ne operator. Respondent
has a contract with that operator, and his operations are linted
to taking out the coal which remains at the highwalls by neans of

augering. In these circunstances, and taking into account the
fact that respondent has been cited for only three prior
vi ol ati ons of section 77.1004(b), | cannot concl ude that

respondent has consciously disregarded the requirements of this
standard as suggested by the inspector’'s testinony.

It seens clear to ne that respondent's contest in this case
was pronpted in part by the inspector's characterization of the
m ne as one which "seens to have a history of placing nen under
bad highwalls." This statenment was nade at part of the
i nspector's statenment executed by M. Gissett at or near the
time he issued the citation (Exh. P-1). Taken out of context,
this charge has serious inplications for an operator
particularly with respect to the penalty assessed for any such
violations, since it inplies that the respondent deliberately
exposes his crews to dangerous overhangs. In this case, | cannot
conclude that the inspector's characterization of the mne
operator is supported by any credible evidence, and | have given
it no weight in the assessnent of the civil penalty nmade by ne
for the violation.

Negl i gence

In its posthearing brief, petitioner asserts that the
respondent denonstrated gross negligence "by permtting the
devel opnent of enpl oyee exposure to the hazard despite his
know edge of his enpl oyees' activities and the existence of the
unbarri caded overhang" (p. 8, Posthearing Brief). Coupled with
t he suggestion and inference that M. Bryant was personally aware
of the dangerous nature of the overhang, but nonethel ess
instructed his enployees to continue mning in that direction
petitioner seeks a substantial civil penalty in this case based
on this asserted conduct on M. Bryant's part. However, based on
a close review of all of the circunstances which prevailed at the
time the citation issued, | cannot conclude that M. Bryant is
the chief culprit inthis matter, and ny reasons for this
concl usion foll ow

I nspector Gissett candidly admtted that his opinion that
the m ne seens to have a history of placing nmen under bad
hi ghwal | s was based on his "conversations in the past, on the
history of that mne and the violations.”" He also stated that "I
just got to the point where it appeared to nme that that was the



feeling at the mne" (Tr. 154-155). 1In his inspector's statenent
of April 30, 1979 (Exh. P-1), Inspector Gissett conmented that
the foreman in charge of the auger crew was aware of the
hazardous nature of the overhang and that menbers of the crew,
including a safety comm tteenan,
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were al so aware of the overhang but failed to express their views
to m ne managenent. However, none of the augering crew,
including the mne safety conmtteeman, were called as w tnesses
to back up their purported statenents concerning the highwall
conditions. Further, M. Gissett could recall no work-stoppages
at the mne due to overhangs, nor could he recall that any

danger ous hi ghwall conditions had ever previously been brought to
MSHA' s attention (Tr. 97).

Wth regard to the culpabililty of M. Bryant, contrary to
the veil ed suggestion by the inspector that he sonmehow
deliberately directed his personnel to continue mning in the
face of a dangerous overhang, petitioner candidly admtted during
the hearing that M. Bryant did not specifically direct the auger
m ni ng operation beneath the overhang (Tr. 122). Further,

I nspector Gissett candidly conceded that due to M. Bryant's
responsi bilities as conpany vice president, that he could not be
expected to be at the mine all the time, and that the primry
responsibility for the day-to-day mining operations are del egated
to the foreman (Tr. 72-76). It seens to nme that a nore effective
met hod of achi eving enforcenent in a situation where NMSHA
bel i eves that a m ne foreman or operator deliberately and

consci ously places his men in peril through an infraction of any
mandat ory safety standard is to consider bringing an action
pursuant to the "knowi ng" and "willfull" provisons of sections
110(c) and (d) of the Act. Ceneral, specul ative suggestions in
this regard, unsupported by any tangible evidence, sinply are
insufficient in nmy view

At page 7 of its posthearing brief, petitioner asserts that
M. Bryant knew about the overhang, knew that his crew was
working in the pit, but gave his foreman no instructions either
to take it down or barricade the overhang. However, a review of
the transcript pages cited by the petitioner in support of these
conclusions clearly indicate the foll ow ng:

1. M. Bryant viewed the overhang 3 or 4 days prior
to the issuance of the citation on April 30, 1979, and
possi bly the day before, but considering the |ocation
of the crew, he did not consider the overhang to be a
hazard. M. Bryant considers an overhang to be
dangerous if there are indications of novenent or
falling rocks, and highwalls are checked fromthe top
to determ ne whether they are safe or unsafe (Tr.
112-113).

2. M. Bryant denied that he authorized or condoned
enpl oyees wor ki ng under dangerous hi ghwal I's, and
i ndi cated that judgments concerning the safety of
highwal | s are left to the foreman supervising the crew,
and that if he or the nen believe the conditions are
unsafe, they are free not to continue augering (Tr.
115-117).

In addition M. Bryant also testified that as a genera
proposition, in the devel opnment of the different m ne-augering



areas, if he is not personally
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present to confer with his foreman concerni ng possi bl e hazards,

it is the foreman's responsibility to make these judgments, and
he believed that M. MCuiston does a good job in this regard
(Tr. 107-108). As for the specific condition of the overhang in
guestion, M. Bryant testified that when he viewed the overhang a
day or so before April 30, it appeared safe to himand he advi sed
M. MCuiston that if any conditions changed in the interimthat
woul d indicate it was not safe, he was not to auger it (Tr. 112).
Havi ng viewed M. Bryant on the stand during the hearing, he

i npressed ne as a straightforward, candid, and honest m ne
operator, and taken in context, | find his testinony to be
credi bl e, and cannot conclude that he deliberately ordered his
foreman or the mning crewto continue mning in the face of a

cl early hazardous overhang, and the fact that the foreman may,
have nmade an off-hand comrent to the inspector that M. Bryant
"knows about all of the conditions out here" is hardly enough to
support a finding of a knowi ng and reckl ess disregard for safety
on his part, and petitioner's counsel candidly admtted the |ack
of any probative value to that purported statenment (Tr. 127).

As indicated earlier, overhangs at the strip mning
operation conducted by the respondent appear to be commonpl ace,
and they result fromcoal being stripped fromthe highwalls.
Those overhangs which are difficult to take down are left in
pl ace and mning is supposed to proceed around them As long as
the areas are posted or barricaded to prevent mners from m ning
under them | eaving the overhangs because they are too expensive
or difficult to take down is not a violation of section
77.1004(b). Petitioner argues that Foreman MCui ston knew about
the overhang in question, yet readily indicated his intention to
continue the mining cycle in such a manner as to bring his crew
directly beneath that overhang. However, at the tinme the citation
i ssued, the crew was not positioned under the overhang, and the
i nspector's issuance of the citation resulted in the cessation of
m ning and the wi thdrawal of men. Thus, on the facts here
presented, petitioner seeks to escalate the foreman's intent to
continue mning toward an overhang into a violation of section
77.1004(b). However, it seens clear to ne that the violation
lies not in the fact that the crew was nmining toward the
over hang, but rather, deals with the exi stence of an overhang
whi ch had not been taken down or isolated as required by section
77.1004(b). In short, the approaching proximty of the crewto
t he overhang goes primarily to the question of gravity and the
presence of the crew at the tinme the inspector arrived on the
scene adds little to the question of whether the existence of the
over hang per se constitutes a violation of section 77.1004(b).
Nonet hel ess, | cannot disregard the inspector's testinony
concerning the foreman's intent to continue mning toward the
over hangs wi t hout taking any precautions to post or barricade the
area. The inspector's testinmony is not rebutted, and Foreman
McCui ston did not appear at the hearing to testify. 1In the
ci rcunst ances, since the foreman had the responsibility for the
safety of his crew, his disregard for the overhang and his stated
intention of continuing mining in that direction, thereby
pronmpting the issuance of the citation and the threat of a
cl osure order by the inspector, supports a finding of a reckless



di sregard on his part for the safety of his crew, and it
constitutes a reckless mning practice which would have resulted
in placing the crew in
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a potentially hazardous position under the overhang had the
i nspector not acted to have themw thdrawmn. 1In these
circunstances, | find that the violation resulted from gross
negl i gence.

Penal ty Assessnent

This case was "specially assessed" by MSHA' s Assessnent
Ofice, and I amconvinced that the assessnent officer was
i nfluenced by the inspector's narrative statement concerning the
asserted regul ar practice of the respondent routinely exposing
his m ne personnel to unsafe highwalls and overhangs, as well as
the inspector's statenents concerning respondent's prior history
of violations in this regard. However, it is clear that I am not
bound by the assessnment officer's evaluation and assessnent based
on the facts known to himat the tine the initial assessment is
made. M findings and concl usions are based on a de novo
consi deration of the record made during the hearing, including
the testi nony and evi dence adduced by the parties, not only as to
the fact of violation, but also in regard to the six statutory
criteria found in section 110(i) of the Act.

In view of the foregoing findings and concl usions, and in
particul ar my findings concerning respondent's prior history of
violations, its small size, and the fact that abatenent was
achi eved i medi ately, petitioner's suggestion that | affirmthe
initial assessment of $2,500 is rejected. However, taking into
account rny findings concerning respondent's negligence and
gravity, | believe that a civil penalty of $950 is reasonable in
t he circunstances.

CORDER

The respondent 1S ORDERED to pay a civil penalty in the
amount of $950 within thirty (30) days of the date of this
decision. Upon receipt of paynent by MSHA, this matter is
DI SM SSED.

Ceorge A. Koutras
Admi ni strative Law Judge



