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of Labor, Nashville, Tennessee, for the petitioner
Thomas Gal | agher, Esq., St. Louis, Mssouri, for
t he respondent

Bef or e: Judge Koutras
Statement of the Proceedi ng

Thi s proceedi ng concerns a proposal for assessnment of a
civil penalty filed by the petitioner against the respondent
pursuant to section 110(a) of the Federal Mne Safety and Heal th
Act of 1977, 30 U.S.C. [00820(a), charging the respondent with one
al l eged violation of mandatory safety standard 30 CF. R 0O
77.807. Respondent filed a tinely answer contesting the citation
and requested a hearing. A hearing was held pursuant to notice
on June 26, 1980, in Evansville, Indiana, and the parties
appeared and participated therein. The parties filed posthearing
proposed findings and concl usi ons, and the argunents presented
t herei n have been considered by ne in the course of this
deci si on.

| ssues

The principal issues presented in this proceeding are (1)
whet her respondent has viol ated the provisions of the Act and
i npl ementing regul ations as alleged in the proposal for
assessnent of a civil penalty filed, and, if so, (2) the
appropriate civil penalty that should be assessed agai nst the
respondent for the alleged violation based upon the criteria set
forth in section 110(i) of the Act. Additional issues raised by
the parties are identified and di sposed of in the course of this
deci si on.



~2954

In determ ning the anmount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achi eve rapid conpliance after
notification of the violation

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. 0820(i).

3. Commission Rules, 29 CF.R [02700.1 et seq.
Stipulations (Tr. 4-5)

1. Respondent is subject to the jurisdiction of the Act.

2. Respondent is a large mne operator and the subject mne
enpl oys 280 m ners.

3. Respondent's history of prior violations at the mne in
guestion is not excessive and any penalty assessed in this matter
wi Il not adversely affect respondent's ability to remain in
busi ness.

4. MSHA inspector Curtis W Haile conducted an inspection
at the mne in question on Cctober 12, 1979, and issued G tation
No. 799652.

5. The depositions taken in three prior proceedi ngs which
were settled by the parties (KENT 80-155, 80-156, and 80-157),
where relevant and material in the instant proceeding, may be
i ncorporated by reference in this case (Tr. 108-109).

Di scussi on

Citation No. 799652, issued by MSHA inspector Curtis W
Hail e on Cctober 12, 1979, charges a violation of 30 CF. R 0O
77.807, and states as foll ows:

The hi gh vol tage cabl e supplying 4160 volts AC to the
5561 pit (1.D. 002) was inadequately protected agai nst
damage by nobile equipnent in at |east three separate
| ocati ons between the main substation and the 5561
shovel . The cable |ocations at which nmobile pit
equi prent were crossing was i nadequate which was
resulting in cable damage and or deterioration which
was clearly visible especially near the 5561 shovel.
Responsibility of Eddie Curtis (Supt).
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Petitioner's Testi nony and Evi dence

Inspector Haile testified that he has been enpl oyed as an
MSHA el ectrical inspector for approximtely 5-1/2 years, and
prior to this was enployed in electrical maintenance w th Peabody
Coal and Island Creek Coal Conpanies. He confirned that he
conducted an electrical inspection at the mne on Cctober 12,
1979, starting at the power substation and proceeding to the 5561
pit. He believed that there were danaged areas in the power
cabl e and his visual observations confirnmed this fact. The
damaged cable constituted a violation of section 77.807 which
requi res that high-voltage transm ssion cables be installed or
pl aced so as to afford protection agai nst danage by nobile
equi pmrent. He wal ked al ong the cable inspecting it, and his
i nspection covered the area between the power substation and the
5561 pit shovel, and the area covered is depicted in a sketch
whi ch he drew (Exh. P-3, Tr. 11-15).

I nspector Haile described the danaged cabl e areas as those
which are detailed in the citation, and in his opinion the damage
was caused by nobil e equi pnent crossing the cable even though a
varied anount of dirt had been pushed over the cable in order to
protect it. The cable supplied 4,160 volts of power to the 5561
shovel, and it was a 40 GGC-shi el ded cabl e approxi mately 5,000 to
6,000 feet |ong, beginning at the power substation, connecting to
a series of connection boxes commonly known as "knife houses,"”
and endi ng at the 5561 shovel. The cable was stretched out al ong
travel ways and reclai med spoil areas, and it was |lying on the
ground. At the locations used for equipnment crossings, nounds of
dirt were pushed over the cable to protect it when equi pnent
crossed over it. The type of equipment working in the pit varied,
and M. Haile could not specify the types of equipnment utilized
ot her than bull dozers perform ng reclamati on work. He observed
no equi pment crossing over any of the cable during his inspection
(Tr. 15-20).

Inspector Haile testified that the cabl e damage he observed
was limted to a torn outer jacket. The cable shielding was
still intact at all three damaged | ocations, and the only danmage
visible was the torn outer jacket. The cable was not energized
during the inspection because he asked that it be deenergi zed so
that it could be inspected. He estimated the dirt crossover
ranps to be approximately 10 feet wide and the depth of the dirt
ranged from8 to 20 i nches, but he nmade no neasurenents. He
could not recall the three specific locations along the cable
| engt h where the damage had occurred (Tr. 20-29).

I nspector Haile indicated that the damage to the outer cable
jacket would eventually result in deterioration to the cable due
to its exposure to the soil. However, he conceded that
respondent tried to keep rocks out of the dirt used for the ranps
so as to prevent cable damage. The three danmaged areas were not
visible, and they were detected only after the cable was pulled
out of the dirt. Abatenent was achi eved by repairing the danaged
cable areas and repairs were also nmade to several questionable
cabl e sections which were not cited. The cable was al so pl aced



inadfferent location (Tr. 30-33). A portion of the cable had
been al ready been renoved prior to his inspection
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and a conpany electrician told himthe cable was renoved because
it was damaged by a dozer (Tr. 37).

In addition to repairing the cable cover to achieve
abatement, Inspector Haile indicated that he requested that the
cable be placed in a trench at | east the depth of the cable and
then covered with dirt at the | ocations designated as equi pnment
crossovers. The depth of the trench woul d depend on the size of
the cable, and the three |ocations cited were trenched and
covered. The other alternative abatenment nethods di scussed with
managenment were suspending the cable or placing it in a netal
trough (Tr. 38-41).

Inspector Haile testified that the three alternative nethods
of cable protection through trenching, suspending, or placing it
in a trough, was a policy arrived at collectively in his NMSHA
district at a conference of electrical personnel, an electrica
supervisor, and the district manager, and the three nmethods were
deened acceptable as future conpliance. Inspector Haile
identified Exhibit P-4 as a district menorandum detailing the
policy in witing, and although it pertains to section 77.604, it
al so applied to section 77.807, because a trailing cable covered
by section 77.604 is of the same basic design as a high-voltage
transm ssion line covered by section 77.807 (Tr. 42).

M. Haile confirned that one would have to walk mles of
cable and examine it closely in order to detect any danage, but
he consi dered the practice of covering the cable with dirt to be
nore of a hazard than the actual cable danage condition because
the cable could deteriorate over a period of tine and it could
contribute to cable blowouts (Tr. 45). Abatenent was achi eved
i medi ately and repairs were made as each danaged cabl e condition
was detected (Tr. 47).

On cross-exam nation, Inspector Haile recalled that the
cabl e outer jacket insulation was damaged in three |ocations, but
he could not recall whether he nmade notes of the specific extent
of the damage, and indicated that if the damage had been nore
than just the outer jacket he woul d have cited ot her standards
covering other danage. The three damaged areas were observed
after the cable was pulled out of the dirt at the places where it
had been covered. The practice of burying cable above ground is
not a violation, and he confirmed that such a practice is
contrary to the "Craft Menorandum"™ |If a cable buried above
ground is found to be damaged, he would cite the regul ati on and
not the menorandum but he would not issue a citation sinmply
because a m ne operator buried its cable above ground (Tr.
63-70).

Inspector Haile testified that the cable was on the pit
spoil, and reclamati on dozers would be in the area, although he
observed none on the day of the inspection. The distances
bet ween the cabl e crossovers varied and sone | ooked i nadequate in
that a small anount of dirt was pushed up over the cable (Tr.

80). He described the interior make up of the cable (Tr. 80-82),
and he indicated that the three damaged cabl e | ocations he cited



consi sted of torn outer jackets ranging from8 to 10 i nches w de
exposi ng the inner cable
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shiel ding and the outer jacket was gapped open for approxi mately
2 inches (Tr. 84). He could pinpoint only one cable |ocation
whi ch was directly under the dirt, and while he could not state
whet her the other two damaged cable | ocations were buried, he

i ndicated that they were "near" (Tr. 88). He observed no

evi dence of the cable being run over at the areas away fromthe
cabl e buries, and except for an electrician or pit foreman, no
one woul d have any reason to be on the spoil (Tr. 91, 101).

I nspector Haile identified the notes he made when he issued
his citation (Tr. 107, Exh. R-8, deposition of My 28, 1980). He
confirmed tht his notes do not specifically describe the danaged
cable locations (Tr. 112), and he could only confirmthat one
| ocation was directly under the cable crossing bury and he could
not confirmthat the cable was not damaged before it was buried
(Tr. 131).

Respondent' s Testi nony and Evi dence

Ri chard D. Stokes, director of respondent's Eastern Service
El ectrical Engi neering Operations (including the Sinclair M ne),
who holds a B.S. degree in electrical engineering fromthe
Uni versity of Kentucky, testified he was famliar with the
al l eged violation in question by reviewing the citation and
speaki ng to several mne personnel, but he was not present when
the citation was issued. M. Stokes examnmi ned a denonstration
pi ece of a cable (Exh. R-1) and described its various parts (Tr.
146-157). The cable which was cited by M. Haile was an
above-ground buried cable | ocated on the spoil bank and it was
apparently installed by being reeled off a cable reel nounted on
a truck cable transporter, and he identified a series of aerial
phot ogr aphs showi ng the cable location area (Tr. 152-153, Exhs.
R4, R5 R6). Wen necessary, the cable is handl ed by
el ectricians, and the cable | ocations depicted on the exhibits
indicates to himthat it is not handled often (Tr. 155-156).
Based on his experience in surface mning since 1953, he believed
that a high transm ssion cable such as the one in question only
requi res handling when there is a cable failure requiring repairs
or when it is buried underground. Surface burying does not
require the handling of the cable. In his view, the cable in
gquestion is a feeder cable (Tr. 158).

M. Stokes was of the opinion that assuming the cable outer
j acket was damaged as described by I nspector Haile, no one would
be in any danger or exposed to a hazard because the shielding
af fords protection against any faults and the cable is not
handl ed wi t hout proper gloves while it is energized (Tr.
159-160). The function of the cable outer jacket is to afford
mechani cal protection to the internal cable conductors and it is
not constructed as an insulation (Tr. 161).

On cross-exam nation, M. Stokes could not state with any
certainty what caused the cabl e damage descri bed by I nspector
Haile, and he indicated that it could be damaged by rocks or
equi prent. Cables are surfaced buried to a sufficient depth to
protect them at places where nobil e equi pnent may cross over them



(Tr. 162). Cables are inspected as required by the |aw, nonthly
or daily, but damaged cables are not reported to himsince that
it is the
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responsibility of the mne chief electrician (Tr. 163-164). He
could not state whether the cable cited was in fact handl ed at
the tine in question (Tr. 165). Cable hooks and rubber gl oves
are used to handl e such cables (Tr. 166). CQuter cable jackets do
provi de protection fromcable electrical problens, and he did not
bel i eve that outer jackets are required for the cable
construction in question and has never seen cable deterioration
sinmply froma damaged outer jacket (Tr. 168). He confirned that
the cited cable was a high-voltage transm ssion cable and its
construction is no different fromthe one depicted in Exhibit R1
(Tr. 171). He was advised that abatement was achi eved by
trenching the cable below the surface and covering it (Tr. 172),
and he believed that water would not present a hazard to the
particular torn cable jacket in question because the conductors
are conposed of tin and are insulated fromeach other (Tr.
172-173).

Fi ndi ngs and Concl usi ons
Fact of Violation

Respondent is charged with a violation of the provisions of
mandat ory safety standard 30 C.F.R 077.807, which provides as
follows: "Hi gh-voltage transm ssion cables shall be installed or
pl aced so as to afford protection agai nst danage. They shall be
pl aced to prevent contact with | ow voltage or comunication
circuits.”

The cited standard requires that cables be installed and
pl aced in such a manner so as to provide protection agai nst
damage. Since the inspector found three areas of cabl e damage at
or near |ocations where he believed nobil e equiprent was
operating and passi ng over the cables, he concl uded that
respondent had failed to provide adequate protection for the
cable and this caused himto issue the citation

One of the defenses advanced by the respondent in its
posthearing brief is the assertion that |Inspector Haile did not
specifically pinpoint the exact three | ocations between the area
described as "the main substation and the 5561 shovel" where he
di scovered cabl e damage. This defense is rejected. VWhile | am
in agreement with the respondent's observation in this regard,
and find that the inspector's citation is |acking somewhat in
specificity, the fact is that his description adequately enabl ed
respondent to achi eve abatenent, and the record reflects that
conpany representatives, including electrical personnel
acconpani ed the inspector during his inspection and they were
clearly aware of the cited three damaged cabl e areas.

It seens clear to ne that Inspector Haile could not
specifically pinpoint the three cable | ocations which he believed
constituted areas which were apparently damaged by nobile
equi prent passi ng over the cable, and petitioner's counse
candidly conceded this fact at the hearing (Tr. 187). However,
it is also clear fromthe inspector's testinmony that in at |east
one cable |l ocation the outer jacket of the cable was torn and



ri pped apart to a degree which exposed the inner shielding, which
initself was not damaged. In addition, the inspector alluded to
two ot her unspecified cable
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| ocations which al so contained sone degree of danmage to the outer
cable, and he also indicated that one section of cable near the
shovel had been renoved and repaired by the respondent prior to
his inspection due to apparent damage caused by equi prent runni ng
over it. Respondent's testinony does not rebut these findings by
the inspector, and the thrust of its defense centers on its
assertion that MSHA is attenpting to force it to bury its cables
bel ow t he surface as a neans of protection and to matters which
go to the question of negligence and to the gravity of the
conditions cited rather than a denial of the fact that the cable
was in fact damaged as descri bed by the inspector on the face of
the citation, and respondent's counsel conceded this fact during
the hearing (Tr. 188).

Respondent' s suggestion that since the inspector did not
personal | y observe any equi pnent actual ly running over the cable
the petitioner has failed to establish a violation is |ikew se
rejected as a defense in this case. Respondent has not rebutted
the inspector's findings that in at |least three | ocations al ong
the approxi mately 6,000 feet of cable, there was sone danage to
the cable. Wile it is true that the inspector could not
pi npoi nt the precise locations, he did in fact specifically
recall one | ocation where the outer jacket of the cable was torn
and ripped open at a |l ocation where the cable was "surface
buried.” That is, dirt was piled over the cable so as to forma
ranp to facilitate equi pment crossing over it. Therefore, as to
that |ocation, absent any rebuttal or explanation fromthe
respondent as to what may have caused the danage, there is a
strong i nference and presunption that the cable was in fact
damaged by equi pnent passing over it at the point where it was
covered with dirt.

In view of the foregoing findings and concl usi ons, and on
the basis of the preponderance of the credi ble evidence and
testinony adduced by the petitioner in support of the citation,
conclude and find that petitioner has established a violation of
section 77.807, and the citation issued by Inspector Haile is
AFFI RVED

VWiile | have affirnmed the citation in this case, | believe
that some comment is in order regarding the real concern by
respondent regardi ng MSHA' s enforcenent policy concerning cable
protection. The thrust of respondent's concern centers on its
assertion that MSHA is attenpting to inpose a requirenent that it
trench or bury its cables underground as a neans of conplying
with section 77.807, and that it has attenpted to do this by
adopting an enforcenment policy issued by MSHA District 10 Manager
WlliamM Craft, in a Menorandum dated Cctober 16, 1978
directed to all "District 10 Surface Personnel and Al Surface
M ne Superintendents” (Exh. P-4). That menorandum states as
fol | ows:

SUBJECT: 77.604 - Trailing Cable Protection

Trailing cables shall be placed away from roadways and
haul ageways where they will not be run over or danaged



by nmobil e equi pnent. \Where trailing cables nust cross
roadways and haul ageways they shall be protected from
damage by:
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1. Suspension over the roadway or haul ageway

2. Installation under a substantial bridge
capabl e of supporting the weight of the nobile
equi prent using the roadway or haul ageway; or

3. An equivalent formof protection, i.e., by
cutting a trench and burying the cable covered
with dirt. Covering cable with dirt only will no
| onger be acceptable.

The subject matter of the Craft Menorandum deals with cable
protection for trailing cables, while the cited standard in this
case deals with cable protection for high-voltage transm ssion
cables. The practical effect of the menmorandumis to treat both
mandat ory requirements as interchangeable, and it seens clear to
me that MSHA's district office believes that on the facts of this
case the proper nethod to protect the cable which was cited by
the inspector is to bury it beneath the surface of the ground,
even though petitioner's counsel conceded that the standard
itself does not provide for any specific nethod for protecting
such cables (Tr. 51).

Al t hough I nspector Haile denied that he would not issue a
citation sinply because the respondent did not trench or bury its
cabl e beneath the surface of the ground, | believe that his
assertion in this regard is tenpered by the fact that there is no
specific mandatory standard requiring that cables be protected by
burying or trenching, and he was cogni zant of this fact. In
short, were it not for the fact that he discovered sone cable
damage which he attributed to equi pnent running over it, he
clearly would not have issued a citation sinply because the cable
was not buried. Further, | amconvinced that |Inspector Haile was
not oblivious to the Craft Menorandum and that he was influenced
to sonme degree by the nenorandum and by his own personal opinion
concerni ng what he and his MSHA district believed to be proper
cable protection. M conclusion in this regard is supported by
the fact that abatenent was achieved in part by retrenching the
cable in question in the manner suggested by the nenorandum after
t he danage was repaired (Tr. 130-131). It is further supported
by Inspector Haile's assertion that in the event cable damage is
detected, he would, as a matter of course, attenpt to reach sone
agreement with an operator as to the best nmethod to protect the
cable fromfurther damage or deterioration, presumably by burying
it underground, before he would abate any citation. |If this were
not done, he would issue a withdrawal order (Tr. 127-128). This
strikes nme as being a rather arbitrary method of achieving
conpliance by the threatened use of closure orders.

In addition to MSHA' s apparent use of the Craft Menorandum
as a means of achieving conpliance with section 77.807,
respondent is also concerned with the real possibility that MSHA
i nspectors will require it to take up all of its surface-buried
cabl es for inspection purposes, and if any damage is detected,
will require respondent to trench or rebury it underground or
suffer the consequences of a withdrawal order. 1In short,



respondent believes that MSHA has rejected its surface-burying
nmet hod of cable protection out of hand
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and is attenpting to i npose the trenching or subsurface-burying
met hod as a mandatory requirenment for continued conpliance with
section 77.807.

After careful consideration of the facts and circunstances
surroundi ng the issuance of the citation in this case, | believe
that respondent's assertions concerning the somewhat arbitrary
enf orcenent schenme concerning the application of section 77.807
has nerit. | believe that the record adduced in this case
supports a strong inference that at the tine he conducted his
i nspection, M. Haile was influenced to sone degree by the policy
in his district concerning the MSHA nethod of protecting cables

as opposed to the nmethod used by respondent. In these
ci rcunmstances, were it not for the fact that the inspector
di scovered unrebutted evidence of cable damage, | woul d vacate

the citation forthwith on the ground that the cited standard does
not require any particular nmethod for protecting cables, that the
District 10 Craft Menorandum which is not a validly promul gated
safety standard, may not serve to inpose MSHA' s cabl e-trenchi ng
policy on the respondent, and that respondent's failure to trench
or bury its cable in accordance with the nenorandumis not per se
a violation of section 77.807. Wiile | express no opinion on the
merits of MBHA's suggestions concerning the nethods of providing
cable protection, suffice it to say that this is not the first
time MSHA has attenpted to inmpose its invalid unpronul gated will
on a mne operator by neans of a nenorandum seemingly limted to
one of its districts. It seens to ne that a better way to

achi eve industry-w de conpliance in these instances is to

promul gate such requirenents as mandatory standards, rather than
attenpting to force themon a sel ected operator through

adm nistrative fiat.

As far as | amconcerned, | see nothing on the face of
section 77.807, which prohibits the respondent from continuing to
provi de cabl e protection by neans of constructing dirt ranps at
nmobi | e equi pnent crossover points. If that nethod results in
adequate protection for the cable, then respondent has achieved
conpliance. If it does not, then respondent runs the risk of
being cited again for failure to provi de adequat e damage
protection for its cables. Further, if the respondent believes
that MSHA' s conti nued enforcenent policy in connection with
section 77.807, is arbitrary, then | suggest it avail itself of
any additional |egal renedies afforded pursuant to the Act.

Si ze of Business and Effect of Civil Penalty on Respondent's
Ability to Remain in Business.

The parties stipulated that the respondent is a large mne
operator and that any civil penalty assessed in this matter wll
not adversely affect its ability to remain in business. | adopt
this as ny findings on these issues.

H story of Prior Violations

Respondent's prior history of violations at its Sinclair
Strip Mne is reflected in petitioner's Exhibit P-1, a list



conplied by the inspector. Although this history reflects two
prior citations of section 77.807, both issued in October, 1979,
there is no indication that these were paid assessnents, and
petitioner concedes that respondent’'s history does not appear to
be



~2962

excessive for the mne in question (p. 4, posthearing brief).
Under the circunstances, | cannot concl ude that respondent's
prior history is such to warrant any increase in the civil
penalty assessnment normally attributed to the citation in
guesti on.

Good Faith Conpliance

The record supports a finding that respondent achieved rapid
good faith conmpliance in correcting the conditions cited and
abating the citation. As pointed out by the petitioner, the
i nspector testified that as soon as a damaged section of the
cable was found it was corrected i medi ately and t he respondent
renoved anot her danaged section of cable fromuse before being
told by the inspector to do so (Tr. 37, 47-48). Respondent's
abatement efforts in this regard are reflected in the civil
penl aty assessed by ne in this case.

Gavity

The entire length of the cable in question was sone 6, 000
feet, and its location at a rather isolated section of the mne
al ong a spoil bank where miners normally do not travel as shown
in the aerial photographs (Exhs. R-4 (a) (b); R5 (a) (b); and
R-6 (a) (b)), coupled with the fact that only one section of the
cabl e exhibited any real surface damage, |eads me to concl ude and
find that in the circunstances presented, the condition cited was
nonserious. As noted by the petitioner at page 3 of its
posthearing brief, the inspector's opinion that the condition was
serious was based upon the possibility of greater damage existing
i nside the cable. However, since the inner parts of the cable
whi ch conducted the high-voltage current were not exposed, the
potential for danger to any m ners was not great.

Negl i gence

| agree with the petitioner's proposed finding that the
conditions cited resulted fromthe respondent's failure to
exerci se reasonabl e care to prevent the occurrence of the
violation. Accordingly, | find that the violation resulted from
respondent's ordinary negligence. It seens to ne that if
respondent chooses to construct dirt ranps for cable protection
t hereby conceal i ng any damage, it has a positive duty to nonitor
and i nspect those crossover locations to insure that the ranps
are adequately maintai ned for continued cabl e protection agai nst
damage.

Penal ty Assessnent

On the basis of the foregoing findings and concl usi ons nmade
in this proceeding, a civil penalty of $950 is assessed for
Citation No. 0799652, issued on Cctober 12, 1979, for a violation
of 30 CF. R [O77.807.
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CORDER

Respondent 1S ORDERED to pay the civil penalty assessed by
nme in the amobunt of $950 within thirty (30) days of the date of
t hi s deci sion.

Ceorge A. Koutras
Admi ni strative Law Judge



