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DECI SI ON AND ORDER

Pursuant to Rule 11, the Secretary noves for an order
vacating the citation which underlies the charge of violation of
the mandatory safety standard cited. The notion is predicated on
the fact that the solicitor's pretrial investigation of the
charge concl usi vely denonstrates that no violation, in fact,
occurred.

Based on an i ndependent eval uation and de novo review of the
ci rcunst ances, | conclude the evidence is insufficient to support
t he charge upon which the proposal for penalty rests.

Accordingly, it is ORDERED that the notion to withdraw the
proposal for penalty, vacate the citation, and dismss this
matter be, and hereby is, GRANTED and the captioned matter be,
and hereby is, DISM SSED WTH PREJUDI CE. d i max Ml ybdenum
Conpany, 2 FNMSHRC (Cct ober 7, 1980).

Joseph B. Kennedy
Admi ni strative Law Judge



