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BEFORE: Jon D. Boltz, Adm nistrative Law Judge
STATEMENT OF THE CASE

Pursuant to section 105(d) of the Federal Mne Safety and
Heal th Act of 1977, 30 U.S.C. 801 et seq. (1978), the
Contestant filed its Notice of Contest to the issuance of
Citation No. 0790979, dated May 13, 1980. The citation alleged
that the Contestant failed to followits approved roof control
plan in violation of 30 CFR 75.200. Specifically, it alleged
that the spacing fromthe last roof bolt to the rib exceeded five
feet in several areas of Contestant's coal m ne.(FOOTNOTE 1)
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FI NDI NGS OF FACT, DI SCUSSI ON AND CONCLUSI ONS

During the hearing in Denver, Colorado, on June 10 and 11
1980, there was no evidence presented by Contestant challenging
t he nmeasurenents fromthe last roof bolt to the rib, and
therefore find that the distance did exceed 5 feet in the areas
as alleged in the citation.

The question of whether or not there was a violation of 30
CFR 75.200 centers around the interpretation of severa
provi sions of the roof control plan.

The MSHA inspector testified that the Contestant failed to
conmply wi th paragraph 22 of the roof control plan. (Tr. 26).
The applicable part of paragraph 22 states as follows: "Wen
heavy sl oughi ng or heaving conditions require the roadway to be
cl eaned and/or brushed to a width greater than twenty feet, a
suppl enentary row of tinbers will be set on eight-foot centers
| eaving a m ni mum of sixteen feet of roadway for travel."

It is undisputed that entries were not initially driven
wi der than 20 feet. However, after a period of tine sloughage
occurs on the rib at the roof line and, as a result, the entry
exceeds 20 feet when neasured at the roof line. 1In all areas
where violations were alleged to have occurred, the spacing from
the last roof bolt to the rib exceeded 5 feet due to sl oughage of
the rib at the roof I|ine.

The MSHA inspector testified that he considered the entire
entry to be the roadway (Tr. 27), and that the distance between
the ribs as nmeasured at the roof exceeded 20 feet. Thus,
suppl enentary rows of tinber should have been set as required by
par agr aph 22.

The Contestant contends that the roadway nust be neasured at
roadway | evel and that the width did not exceed 20 feet. The
gist of the testinony is that neither Contestant nor Respondent
agree as to howthe width of a roadway is to be neasured; on the
surface between the sloughage fromthe rib lines, rib to rib half
way up, or on the roof.

The roof control plan contains no definition of roadway or
of how a roadway is neasured. |If the roadway is neasured at the
bottomof the entry, it did not exceed 20 feet in any area cited
and there would be no violation of paragraph 22. However, if the
roadway i s nmeasured the sane as an entry, it mght be neasured at
its widest span which would be at the roof line. Since that
measur enent exceeded 20 feet, paragraph 22 woul d not have been
conplied with. Neither side agrees as to what is "comon accepted
m ni ng practice"” when neasuring a roadway.
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"Since provisions of the roof control plan are not regul ations
of the Secretary, but are adopted by the operator and approved by
the Secretary, there is no witten legislative history to |ook to
for clarification." Secretary of Labor v. Penn Al egh Coa
Conmpany, Inc. (Docket No. PITT 79-390-P, February 28, 1979).
Much of the trial tine was taken up with each party expl ai ni ng
through its engi neers and inspectors the accepted nethod of
measuring the roadway. The testinony convinced ne that there was
no nmeeting of the mnds in regard to nmeasuring a roadway, nor had
t here been when the roof control plan was entered into and
approved. Both parties agreed that it is not the function of the
Judge to "re-engineer” the roof control plan, but nerely to
interpret it as contained within the four corners of the
instrument. | agree. | find that the applicable part of
par agraph 22 is uncl ear and ambi guous. Therefore, it is
i napplicable in determ ning whether or not there was a violation
of Contestant's roof control plan

The MSHA inspector also stated that Contestant was in

violation of that part of the plan which states: "On initial
installation, bolts will not be installed nore than 5 feet from
the face or ribs.” (Tr. 32). However, the w tness subsequently

testified that he did not know if the bolts as initially set were
within 5 feet of the rib. Therefore, this evidence does not show
a violation of the roof control plan

The inspector testified that the Roof Bolting Plan as shown
on the docunent designated as A3-1198-1, which is part of the
roof control plan (Exhibit R 2), requires bolting on 5 foot
centers throughout the mne (Tr. 35). The Contestant argues that
t he drawi ng showi ng the bolts as spaced 5 feet apart applies only
to an intersection (Tr. 289; Contestant's post hearing brief, pg.
2). | agree that the words "centers - 5 feet" are witten in the
m ddl e of the intersection. However, | also find that the entire
diagram including the entry, two cross-cuts and the
i ntersection, are shown as being roof bolted on 5 foot centers.
In addition, the drawi ng al so shows the edge of a roadway
commencing fromthe entry and turning into a cross-cut along with
t he proper placenent of the roof bolt in the turn

The roof control plan does not state that additional roof
bolts nmust be installed if sloughage fromthe rib at the roof
i ne causes the distance to exceed 5 feet fromthe |ast roof bolt
to the rib. But the drawing previously referred to as A3-1198-1
shows no exceptions frombolting on 5 foot centers. |If the
di stance fromthe |last roof bolt to the rib exceeds 5 feet
because of sl oughage, or for that matter any ot her reason, roof
bolts nmust be installed in order to conply with that part of the
plan. To concl ude otherwi se would require me to ignore what is
plainly drawn on the Roof Bolting Plan
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There was evidence that putting in additional roof bolts
after sloughage mght require a mner to be nonentarily under
unsupported roof. (Tr 92). There was al so evi dence concer ni ng
the difficulty encountered in roof bolting over the area of
sl oughage. (Tr. 92, 93). These problens may or may not cause an
unsafe condition to exist in connection with requiring additiona
roof bolts to be installed after the distance fromthe | ast bolt
to the rib exceeds 5 feet. However it is unequivocal in the roof
bolting plan that bolting on 5 foot centers is a requirenent as
it nowexists. Since the plan, by regul ation, (FOOTNOTE 2) is
periodically reviewed at |east every six nonths by the Secretary,
these are matters which may suggest that changes be nmade in the
roof control plan

| find that there was a violation of 30 CFR 75. 200 as
alleged in GCitation No. 0790979 in that the distance fromthe
| ast roof bolt to the rib exceeded 5 feet in the areas alleged in
the citation, all of which was contrary to the provisions of the
approved roof control plan.

ORDER

Citation No. 0790979 is hereby AFFI RVED

Jon D. Boltz
Admi ni strative Law Judge

~FOOTNOTE_ONE

1 Gtation No. 0790979 alleges the follow ng: "The approved
roof control plan was not being followed] in the 3 dip section
in that the spacing fromthe Last roof bolt to the rib was in
excess of 5 at the follow ng Location, (1) inthe no[.] 1
entry at 14 Location the spacing ranged from6' 3" to
10" 6" (2) inthe no[.] 2 entry at 6 Location the spacing
ranged from6'" to 10 foot (3) in the no[.] 3 entry at 6
Location the spacing ranged from6' 4" to 8 7" (4) the
no[.] 1 roomalong the Lower rib at 6 Location the spacing ranged
fromé6' 3" to 8 5" ."

~FOOTNOTE_TWD
2 30 CFR 75. 200



