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CONSCLI DATI ON COAL COVPANY
RESPONDENT Bi shop M ne

ORDER OF DI SM SSAL

On June 16, 1980, Conplainant filed a conplaint of
di scrimnation, alleging that Respondent violated section 105(c)
of the Act by refusing to pay a wal karound representative for
ti me spent acconpanying a Federal inspector during a "spot”
i nspection. Respondent filed a notion to dismss on Cctober 6,
1980, for failure to state a clai mupon which relief can be
granted. F.R Cv.P. Rule 12(b)(6); 29 CF.R 002700.1(b). In
reply, Conplainant filed a copy of a notion to stay submtted to
Admi ni strative Law Judge Lasher in a case involving the sanme
parties and the sane issue. Local 6025, UMM v. Bishop Coal Co.
Docket No. WEVA 80-429-D.

| agree with Judge Lasher's approach in the cited case and
therefore will deny the notion for a stay and grant the notion to
dismss. The Conmmi ssion has deci ded that a wal kar ound
representative need not be paid for participating in a "spot™
i nspection. MSHA v. Helen Mning, Inc., 1 FMSHRC 1796 (Novenber
21, 1979). That case is controlling here.

I must note that Conpl ainant subnmitted a notion to stay
wi t hout nentioning that the notion had been denied by Judge
Lasher and that the Conmm ssion on Septenber 16, 1980, had voted
not to disturb the judge's decision

However, | find no authority in the Act for granting
Respondent' s request for reinbursenent of attorney's fees.
Therefore, the request will be denied.

Conpl ainant's notion for a stay is DEN ED; Respondent's
request for attorney's fees is DENIED, Respondent's notion to
di smss is GRANTED and, accordingly, the case is DI SM SSED

James A. Broderick
Chi ef Administrative Law Judge



