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DECI SI ON AND ORDER APPROVI NG SETTLEMENT

Petitioner filed a notion to approve settlenent in this
matter for $56. The anmount proposed by the Assessnent O fice was
$78. The notion contained an anal ysis of the six criteria in
Section 110(i) of the Federal Mne Safety and Health Act of 1977
(the Act).

The citation in question was issued for an alleged violation
of 30 CF.R [O77.1605(m, which provides: "Roadbeds, rails,
joints, switches, frogs, and other elenments on railroads shall be
designed, installed, and maintained in a safe nmanner consi stent
with the speed and type of haulage.” The citation alleged that
rails and joints on the No. 1 |oadout track were not being
mai ntai ned in a safe manner.

The citation also noted that this track was owned and
mai nt ai ned by the C and O Railroad Conpany. The notion stated
t hat Respondent's negligence was overesti mated by the Assessnent
Ofice. Apparently, an agreenent between the mners' union and
the train workers' union prohibited mne workers from maintaining
the rails and joints on this track. Therefore, Respondent's
enpl oyees could not maintain the track despite the fact that
Respondent was ultimately responsible for the track. The notion
asserted that Respondent communi cated often with the railroad
conpany concerni ng any safety problens on the tracks, including
the one which resulted in the issuance of this citation. Also,
whenever Respondent felt that the health and safety of its
enpl oyees were being affected by a problemw th the track, those
enpl oyees were renoved fromthe area

The notion concluded that "the operator was not as in
control of the condition as originally determ ned," and that
while this factor does not elimnate Respondent's negligence, it
does mtigate it. Based upon this explanation of the situation
at the scene of the violation, | approve the recomended
settl enent.

CORDER

Respondent is ORDERED to pay $56 in penalties within 30 days



of the date of this Order.

Edwin S. Bernstein
Admi ni strative Law Judge



