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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

PENN ALLEGH COAL COVPANY, | NC., Noti ce of Contest
CONTESTANT
Docket No. PENN 81-6-R
V.
Order No. 843525
SECRETARY OF LABOR, Cct ober 7, 1980
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( VSHA) , Underlying Citation No. 843526

RESPONDENT Cct ober 6, 1980
Al l egheny No. 2 M ne
DEC!I SI ON

Appear ances: Henry I ngram Esqg., and Ronald S. Cusano, Esq.,
Rose, Schmidt, D xon, Hasley, Wiyte & Hardesty,
Pi tt sburgh, Pennsylvania, for the Contestant
Stephen P. Kraner, Esq., Ofice of the Solicitor,
U S. Department of Labor, Arlington, Virginia,
for Respondent The United M ne W rkers of America,
whi ch had been served with the pleadings and the
noti ce of hearing, did not enter an appearance

Bef or e: Judge Stewart

On Cctober 8, 1980, Penn Allegh Coal Company, Inc.
(hereinafter, Penn Allegh), filed a contest of Citation No.
843526 and Order No. 843525 pursuant to section 105(d) (FOOTNOTE 1)
of the Federal Mne Safety and Health Act of 1977 (hereinafter, the
Act), 30 U.S.C. 0801 et seq. At the sanme time, Contestant filed
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a notion for expedition of the proceeding pursuant to 29 CF. R 0O
2700.52. This nmotion was granted. An expedited hearing in this
matter was held on Cctober 15 and 16, 1980, in Pittsburgh

Pennsyl vani a. To expedite the decision, the parties waived

subm ssi on of proposed findings of fact and concl usi ons of | aw.

STI PULATI ONS

The m ne in question here is the Allegheny No. 2 Mne, an
underground coal mne, operating in the Upper Freeport seam of
coal

There are five operating sections in the m ne, underground.

There are approxi mately 150 underground enpl oyees, and 50
persons enpl oyed on the surface.

The annual production, coal production fromthe nmne is
appr oxi matel y 600, 000 tons.

DOCUMENTARY EVI DENCE ( MSHA)

At approximately 10 a. m, Mnday, Cctober 6, 1980, Federa
m ne inspector John J. Savine issued Citation No. 843526 pursuant
to section 104(a) (FOOINOTE 2) of the Act. The inspector cited a
violation of 30 C.F.R [75.316 and described the condition or
practice as foll ows:
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In the 1 right working section (I.D. #005) the operator's
approved ventilation plan was not being followed in that, the
wat er pressure, on the continuous mner, under flow conditions
was only 80 P.S.1. when neasured just outby the shut-off valve
provided for the operator. The approved plan requires 150 P.S.
when neasured under flow conditions (page 6a), the mner is a Lee
Norse 106, Serial No. 7786 approved 2G 2752A.

The inspector set 12:30 p.m, Cctober 6, 1980, as the
term nation due date. At 12:30 p.m, he extended the term nation
due date to 12 m dni ght, Cctober 6, 1980. The justification he
gave for doing so reads as follows: "Citation No. 843526 is
hereby extended to allow the operator nore tinme to check into the
ventilation plan with MSHA" (CGovt. Exh. 16).

30 CF.R [75.316 is a statutory provision correspondi ng
with section 303(0) of the Act. It reads as foll ows:

A ventilation system and net hane and dust control plan
and revisions thereof suitable to the conditions and
the m ning systemof the coal nine and approved by the
Secretary shall be adopted by the operator and set out
in printed formw thin ninety days after the operative
date of this title. The plan shall show the type and
| ocation of nechanical ventilation equipnment installed
and operated in the mne, such additional or inproved
equi prent as the Secretary may require, the quantity
and velocity of air reaching each working face, and
such other information as the Secretary nmay require.
Such plan shall be reviewed by the operator and the
Secretary at |east every six nonths.

At 8:45 a.m, on the follow ng day, Cctober 7, 1980, the
i nspector issued Order No. 843525 pursuant to section 104(b) of
the Act. On the order, he noted as his reason for issuing the
order: "No effort is being made to correct or increase the water
pressure on the continuous mner to the 150 P.S. 1. flow pressure
as required in the ventilation plan.” Edward M chael s, genera
manager, and Al Reisz, chief engineer, both stated that they were
not going to take corrective action to abate the condition (Govt.
Exh. 17).
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Page 6(a) of Penn Allegh's ventilation system nethane and
dust-control plan (hereinafter, dust plan) Review No 15, bears
the date January 12, 1977, and it was established at the hearing
that a sinmilar page had been part of the dust plan several years
prior to that date.

A safety and health ventilation and respirabl e dust
techni cal inspection (hereinafter, technical inspection)
conduct ed by MSHA between June 26 and June 30, 1978, found that
the ventilation system nethane and dust-control plan (Review No
11) (hereinafter, dust plan) of Contestant's Allegheny No. 2 Mne
was being foll owed. Water pressure was 150 psi at the continuous
m ni ng machi ne and 150 psi at the sprays. Thirty seven of 39
sprays were operating (Govt. Exh. 1, Govt. Exh. 4).

A technical inspection conpleted on Septenber 11, 1979, to
determ ne conpliance and adequacy of the dust plan (Review No
14) approved on August 21, 1979, determined that the average
respirabl e dust concentration on the 036 m ner operator on the 1
right 005 section was 2.75 milligranms. A citation was issued.
In his inspection report addressed to the MSHA district manager

the inspector stated: "It is ny opinion that the plan is
i nadequat e and the operator nust submt a new revised ventilation
and respirable dust control plan to the District Manager." The

report stated that the water pressure at the continuous mner was
as follows:

Washdown hose( FOOTNOTE 3)

Locati on Fl ow Static Pressure at Spray
1 Right 005 150 240 140 ps
4 Right 011 160 250 100 ps
East Main 010 150 200 150 ps
3 North 013 150 220 50 ps
1 North 014 180 210 60 ps

In a citation issued on Septenber 17, 1979, the inspector
st at ed:

The average concentration of respirable dust collected
in the working environnment of the continuous m ner
operator and the roof bolter operator in 4 and 5 days
respectively in the 005 section (1 R ght) during a MSHA
i nspection was 2.75 and 2.4 mlligrans per cubic neter
of air respectively. Mnagenent shall collect and
submt sanples fromthe working environment of the two
above occupations each production shift during the
peri od of reasonable tine. Mnagenent shall al so
revise their nethane and dust control plan to
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provi de protection nmeasures for the continuous m ner
operator and the roof-bolt operator

(Govt. Exh. 18).

The subsequent action termnating this citation on October
24, 1979, stated:

Based on the results of 10 sanples submitted by the
Conmpany, the cumul ative concentration of respirable
dust in Section 005-0 in the working environnent of the
conti nuous mner operator (036) was 8.6 mlligrans and
the roof bolter (046) was 7.6 milligrams, which is
within the applicable Ilimt of 2.0 mlligrams per cubic
meter of air. A plan has been submitted to the
Di strict Manager.

(Govt. Exh. 18).

Governnment Exhibits 19 and 20 were citations for average
respirabl e dust concentrations of 2.25 and 2.24 mllilgrans per
cubic nmeter of air in sections other than the 1 right (005)
section of the No. 2 Mne in April and Septenber of 1979.

On January 29, 1980, a citation alleging a violation of 30
C.F.R 075.316 was issued, noting that "[t]he ventilation system
and net hane and dust control plan was not being followed in the 1
right (005) section in that the water pressure when neasured at
t he conti nuous m ni ng machi ne, serial no. 7341 neasured only 120
pounds per square inch water gauge." The plan states that a
150- pounds per squre inch water gauge would be maintained. 1In a
subsequent action on January 30, 1980, extending the time for
abatement, the inspector stated: "The condition existed due to a
mal functioning in a pressure relief valve. The operator is in
the process of obtaining a new valve.” In a subsequent action on
February 6, 1980, further extending the time for abatenent, the
i nspector stated: "The operator has received a pressure relief
valve to replace a valve which restricted flowto the 1 right
(005) section." In termnating the citation on February 7, 1980,
the inspector stated in his subsequent action report: "The water
pressure was increased to 185 pounds per square inch gauge at the
continuous mning machine in the 1 right (005) section" (Covt.
Exh. 3).

Contestant's dust plan (Review No. 15) approved on March 4,
1980, specified 150 psi and 40 gallons per mnute on the
continuous mners at the Allegheny No. 2 Mne. There was a
mar gi nal notation, "coal producing," beside four of the
continuous mners and "cutting bottomfor track" beside two of
the continuous mners. Thirty nine operating sprays were
specified for the coal -producing m ners and 23 operating sprays
for the other two continuous miners. This information was
cont ai ned on Page 6(a), the page dated January 12, 1977 (Covt.
Exh. 4).

On April 16, 1980, in a citation alleging a violation of 30



C.F.R 075.316, the inspector stated: "The ventilation system
and net hane and
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dust control plan was not being followed in east main (010)
section in that the water pressure when neasured at the

conti nuous m ni ng machi ne nmeasured only 75 pounds per square inch
water gauge." In his action to termnate the citation on the
same date, the inspector stated: "The water pressure was

i ncreased to 240 pounds per square inch water gauge" (Govt. Exh. 5).

On April 17, 1980, in a citation alleging a violation of 30
C.F.R 075.316, the inspector stated: "The approved Ventilation
System and Met hane and Dust Control Plan dated March 4, 1980, is
not being followed in that water pressure was neasured with an
Ashcroft gauge and flow pressure was 100 psi and static pressure
160 psi and at spray 45 psi." Further notations by the inspector
inthe citation indicated that this was in the (005) 1 right
section (Govt. Exh. 6).

In a subsequent action on April 21, 1980, term nating the
citation which had been issued on April 17, 1980, the inspector
stated: "The approved ventilation system nethane and dust
control plan is being followed in that water pressure at the
HH265 m ner as neasured was 165 psi flow pressure in (005) 1
right section" (CGovt. Exh. 6a).

In a letter to MSHA dated April 18, 1980, Penn Allegh
st at ed:

[We would like to nodify our approved plan for
clarification to nmean and read as follows: The tota
wat er pressure when neasured under flow condition at a
poi nt out by the shut-off valve provided to the operator
of the continuous m ning nmachi ne shall be maintained at
seventy (70) psi or higher

In this letter, Penn Allegh also stated:

[S]ince the 150 psi pressure approved in our present

pl ans were nmeant by us to represent shut off pressure
at static conditions neasured at any point of the
system and your present enforcenment policies, as we
understand it now, call for evaluation under flow
conditions, it is obvious that the two (2) subject
citations were issued in error due to |ack of
understanding in respect to the meaning of the nunbers

* k* *

(Govt. Exh. 7).

A technical inspection conpleted on April 29, 1980, to
determ ne conpliance and adequacy of the dust plan (Review No
15) approved on March 4, 1980, determ ned that the water pressure

at the continuous mner on the 005 section was 45 psi. On the
ot her four sections, the pressures were 60 psi, 155 psi, 65 psi,
and 50 psi. In a menorandumto the district manager, the

i nspector included in his recomendations for plan inprovenent a
statenment that "[t]he plan should state water flow pressure as
needed at miner in plan" (Govt. Exh. 8).
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In aletter to Penn Al egh dated May 1, 1980, the MSHA district
manager stated in part:

Perm ssion is granted to reduce the water pressure to
70 psi neasured under flow conditions at the shutoff
val ve of the continuous mner only while an M5SHA
representative is collecting respirable dust sanples to
determ ne the adequacy of your revised plan. The
survey will be conducted by MSHA i nspection personne
fromthe Monroeville Subdistrict office. They have
been instructed to conduct the survey with the quantity
of air at the face, nunber of water sprays, and water
pressure exceeding the paraneters tested in your plan
by not nore than 10 percent. |[If neither conpliance nor
nonconpl i ance can be deternined after the first day of
sanmpling, you will be given the opportunity to suspend
the survey and revi se your proposed plan

(Govt. Exh. 9).

In a letter dated May 6, 1980, declining MSHA' s proposed
study, Penn Allegh reasserted its contention that the water
pressure of 150 psi in its approved plans represent the shut-off
pressure at the static condition nmeasured at any part of the
system and stated that the inspectors are neasuring pressure
under flow conditions (Govt. Exh. 10).

In a letter dated May 14, 1980, acknow edgi ng recei pt of the
May 6 letter which had declined MSHA's offer to conduct the
envi ronnent al dust-survey plan, Penn Allegh was infornmed that
"[y]our current plans requiring 150 psi, neasured under fl ow
condi tions at the shutoff valve of the continuous mner shal
remain in effect” (Govt. Exh. 11).

On July 21, 1980, Penn All egh forwarded an anmended dust plan
(Review No. 16) to MSHA for approval. A paragraph on Page 6(a)
of this dust plan stated:

At | east 75 per cent of the spray heads on the
continuous mners shall always be naintai ned operative.
The punps supplying the water to the continuous niners
shall be operated at |east 150 psi pressure and the
total pressure under flow condition shall be maintained
at least 70 psi when neasured just outby the shut off
val ve provided for the operator

(Govt. Exh. 12).

Penn Allegh's forwarding letter, making no direct reference
to the proposed change in water pressure, stated: "For your
revi ew and approval, attached are the "Ventilation System and
Met hane and Dust Control Plan' and the updated mine map, in
triplicate, showing: the extent of mining on June 30, 1980; the
present ventilation system and the areas of contenplated m ning"
(Govt. Exh. 13).
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A letter dated Septenber 4, 1980, approved Penn Allegh' s revised
dust plan without reference to the change in water pressure. The
| ast paragraph stated: "Revised ventilation system and net hane
and dust control plan shall be submtted to the District Manager
for review by January 20, 1981" (Govt. Exh. 13).

By a letter dated August 11, 1980, Penn Allegh had forwarded
a dust plan for the All egheny No. 3 Portal M ne for approval by
MSHA. This is for the No. 3 Mne, not the No. 2 Mne, the subject
of this proceeding. |In approving the plan, MSHA stated, in
pertinent part, in a letter dated Septenber 22, 1980:

Your revised ventilation system and mnet hane and dust
control plans as required by Section 75.316, 30 CFR 75,
for the All egheny #3 mne, |1.D. No. 36 05691, (Review
No. 8) are approved with the follow ng stipul ati ons and
revi sions as shown on the attached prints:

Page 6(a), Item1l. c. Water pressure is to be
mai nt ai ned at 150 psi when neasured just outby the
shutof f valve provided for the operator. * * * |If we
do not hear fromyou within 10 days fromthe date of
this letter, it will be assumed you are in agreenent.

(Govt. Exh. 14).

After MSHA di scovered its mstake in inadvertently approving
Review No. 15, it sent a letter dated Cctober 2, 1980, to Penn
Al |l egh, stating:

This is intended to clarify our position regarding the
envi ronnental dust control plan for the Al egheny #2
mne, |.D. No. 36 02581.

Reference is made to our letter of May 1, 1980,
granting perm ssion to reduce the water pressure to 70
psi as neasured under flow conditions at the shutoff
val ves of the continuous mners only while an MSHA
representative is collecting respirable dust sanples to
determ ne the adequacy of your revised plan

Your reply dated May 6, 1980, indicated that you
had deci ded to decline the proposed study. Consequently,
you were notified by letter dated May 14, 1980, that a
wat er pressure of 150 psi as neasured under fl ow
condi tions at the shutoff valves of the continuous
mners would remain in effect.

You are hereby notified that a water pressure of
150 psi as measured under flow conditions at the shutoff
val ves of the continuous mners shall remain in effect
as part of your
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ventil ation system and nmet hane and dust control plans
(Review No. 16).

If you wish to have your plan changed, please notify
this office and appropriate action will be taken

Thi s correspondence, as well as the other letters between
MSHA and Penn Al l egh, was between M. Reisz and M. Huntley. The
letter was addressed to M. Alfred Reisz, Chief Engineer, Penn
Al egh Coal Co., Inc., R D. #2, Box 238-A, Tarentum Pennsylvania
15084. It was signed by Donald W Huntley, District
Manager - - Coal M ne Safety and Health District 2 (Govt. Exh. 15).

DOCUMENTARY EVI DENCE ( PENN ALLEGH)

In response to MSHA' s repudiation of its inadvertent
approval of Penn Allegh's dust plan (Review No. 16) contai ning
anendnments concerning the water pressure, Penn Allegh, in a
letter dated October 7, 1980, stated:

W were dismayed to receive your letter dated Cctober
2, 1980, purporting to clarify your position regarding
our ventilation plan for the Alegheny No. 2 Mne. As
we understand your letter (and MSHA's subsequent
enforcenent activities), you purport to rescind
approval of paragraph 1 of Page 6(a) of Penn Allegh's
approved Ventilation Plan. W are advised and believe
you have no authority to do so. Penn Allegh contends
your authority is limted to approving the plan or if
you di sapprove the plan, to state in detail the reasons
for such di sapproval including technical or regulatory
reasons, and after giving us an opportunity to discuss
your reasons, to allow us to adopt a plan acceptable to
us.

Thr oughout our di scussions of this matter, neither
you nor others in MSHA have cited any provisions of the
M ne Safety Act or Regul ations which requires an
operator to maintain a water pressure of 150 psi, as
nmeasured under flow conditions at the shutoff val ves of
the continuous mners. An internal nmenorandum has been
alluded to by certain MSHA representatives but our
requests for a copy have been refused.

Qur position on the technical issues involved is
outlined in ny letter of May 6, 1980, to you. CQur
| egal position is being asserted in Review Conm ssion
proceedi ngs at Docket Nos. PENN 80-208-R and 80-209-R
and in proceedi ngs which are being filed tonorrow

Despite the foregoing, we are willing to continue
to discuss this matter with MSHA if you will set forth in
witing and in detail the technical and/or |egal basis
for MSHA' s position. These di scussions, of course,
woul d be w thout prejudice to positions advanced or
rights asserted by either party in pending proceedi ngs



bef ore the Revi ew Comm ssi on.
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In reference to the |ast paragraph of your letter, we
do not wi sh to have our plan changed and our plan, which you
approved on Septenber 4, 1980, remains in effect.

(Exh. 0-1).

Penn Al |l egh had previously been issued citations for failure
to conmply with its dust plan for which it filed an application
for reviewon April 21, 1980, stating in pertinent part:

PENN ALLEGH COAL CO, INC., the Petitioner above naned,
hereby respectfully requests a formal hearing in
respect to Citations No. 837274, dated 4/16/80, and No.
0624481, dated 4/17/80, both citing violation of the
ventil ation system and Methane and Dust Control Pl ans,
nmore particularly the part referring to the water
pressure. One copy of each citation is attached. The
Petitioner maintains that the Ventilation System and
Met hane and Dust Control Plans, nore particularly the
part referring to the water pressure, was conplied to
in both instances.

The Petitioner hereby respectfully requests that
MSHA be restrained fromarbitrarily, frivolously, and
wi thout notice to the Petitioner assign different
nmeani ngs to the nunbers found in the Petitioner's plans
t han meani ngs which were purported by the Petitioner

The Petitioner hereby respectfully requests
rei mbursement from MSHA for all damages and expenses
incurred by the Petitioner because of MSHA's
i ndefensible, relentless and reckless efforts to cite
the Petitioner for violations of the plans which, in
fact, did not take place.

The April 16, 1980, citation noted:

Condition or practice: The ventilation system and
nmet hane and dust control plan was not being followed in
east mains (010) section in that the water pressure
when neasured at the continuous nining machi ne neasured
only 75 pounds per square inch water gage. John
Patterson was the section forenman

Action to term nate: The water pressure was increased
to 240 pounds per square inch water gage.

The April 17, 1980, citation noted:

Condition or practice: The approved ventilation system
and net hane and dust control plan dated March 4, 1980,
is not being followed in that water pressure was
nmeasured with
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an Ashcroft gage and flow pressure was only 100 psi and
static pressure 160 psi and the spray 45 psi on mner HH
265 serial nunmber 7241 and 29 working sprays were operative
out of 34 sprays located on the miner in 005, 1 right section

(Exh. 0-2).

Qperator's Exhibit 0-3 consisted of excerpts froma
published report entitled "Measurenent and Control of Respirable
Dust in Mnes." The part of this exhibit to which Penn Allegh
al l uded at the hearing concerned underground tests on a
continuous mner performed to conpare the dust suppression
efficiency of two different nodels of spray nozzles. The
rel evance of these tests to the instant case was not established
at the hearing.

Exhi bit 0-4 was a schematic di agram showi ng, in general, the
point in the water supply line at which the pressure was
nmeasured, the shut-off valve, the pressure regulator, the booster
punp, and the nozzles.

The water pressure regul ator valve on the mner was
factory-set at 150 psi pressure (Exh. 0-5).

A letter dated July 23, 1980, acknow edged recei pt of Penn
Al l egh's dust plan (Review 16) (Exh. 0-6).

A notice of conmpliance for the All egheny No. 2 M ne dated
August 18, 1980, noted a cumul ative concentration of 10 sanpl es
to be 4.7 with a 12-mlligramlimt under the Interim Conpliance
Panel Permit quantity (Exh. 0-7).

A rem nder notice of insufficient sanple (intake air) dated
Septenmber 11, 1980, noted a cunul ati ve average concentration of
3.0 with a 12-mlligramlimt.

SUMVARY COF TESTI MONY

At the hearing, Petitioner called four w tnesses--Robert Lee
Davi s, John Karp, John J. Savine, and Joseph J. Garcia.
Respondent called two witnesses--Alfred Reisz and Peter Montali.
The testinony of these witnesses is summarized in pertinent part
as follows:

Robert Lee Davis

M. Davis is a coal mne technical specialist in charge of
health for the bitum nous regi on of Western Pennsylvania. He
reviews health progranms and plans submtted by operators and
recomends approval .

M. Davis testified that it was MSHA policy to take water
pressure readi ngs for dust-suppression systens on conti nuous
m ners under flow conditions. He stated that it would be
meani ngl ess to take such nmeasurenments under static
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conditions. He also stated that the manual used by MSHA

i nspectors reconmended that pressure readings be taken at the

wat er spray, but that District 2 policy permtted the nmeasurenent
to be taken anywhere under flow conditions. This District 2
policy was not witten but passed on to inspectors verbally.

M. Davis testified that he was aware that Penn Allegh's
plan called for a water pressure of 150 psi at |least as early as
March 1978.

M. Davis testified that nost of the larger mnes in
District 2, approximately 20 percent of the total nunber of mn nes
in the district, have requirenments of water pressure in the
150- psi range. The remaining m nes have, for the nost part,
pressures in the 50-100-psi range.

M. Davis also testified that MSHA requires that a study be
made of a change in a plan, unless that change is an inprovenent.
Upon request by an operator to revise a plan downward, such
revision is permtted while a survey is taken. The survey takes
2 days, during which time respirable dust is collected and
nmet hane nonit or ed.

M. Davis testified that he first becane aware of the Penn
Al'l egh position that the requirenents in its plan for 150 psi
wat er pressure was static rather than fl ow pressure when M.
Rei sz conpl ained to himof the issuance of two citations (Govt.
Exhs. 5 and 6) in April 1980. At that tine, Davis orally offered
to conduct a study to deternm ne the adequacy of 70-psi flow
pressure. He also drafted a letter containing the same offer for
M. Huntley's signature. These offers were declined by M. Reisz.

M. Davis stated that he did not participate in the review
of Review No. 16.

John Karp

M. Karp testified that he is a mning engineer for NMSHA
assigned to the health section. Anong his responsibilities are
t he conducting of dust, noise and airborne contan nant surveys,
and the review of plans and recomendati on of their approval.

M. Karp testified that he exam ned the dust-control
nmeasures specified in Review No. 16 and reconmended approval of
the plan to M. Huntley through Al ex O Rourke, MSHA's supervisory
m ni ng engineer. In exam ning Review No. 16, he noted provisions
as to the nunber of water sprays, water pressures, air
gquantities, and other control neasures. He adnmitted that he was
aware of the provision contained on Page 6(a), to the effect that
a water pressure of 70 psi under flow conditions would be
required by the plan. He stated that he approved the provision
for a flow pressure of 70 psi because he observed MSHA's letter
of May 1, 1980 (CGovt. Exh. 9) in the file. 1In that letter, NMSHA
had offered to conduct a survey of the effectiveness of the
70-psi flow pressure. He assuned that the survey had been nade.
St andard procedure during a review of the plan includes



exam nation of prior reviews to spot changes. M. Karp testified
that Penn All egh made no nention in the cover letter to Review
No. 16 of the change in its plan.
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M. Karp testified that he was first nmade aware of his m stake
on Cctober 2, 1980, by a phone call fromthe MSHA subdistrict
office. (In later testinony, it was established that this phone
call had been made by Joseph Garcia, a supervisory technica
specialist at MSBHA's Mnroeville Ofice.)

On Cctober 2, 1980, M. Karp had a tel ephone conversation
with M. Reisz. During this conversation, he told M. Reisz that
the reduction to 70 psi flow pressure could not be approved by
MSHA wi t hout a survey of its effectiveness. M. Karp agreed with
M. Reisz's observation that the neasurenent of flow pressure
woul d be nore nmeaningful if it was taken at the sprays. M. Karp
al so prepared the letter dated October 2, 1980, in which NMSHA
asserted that the approval of the flow pressure of 70 psi was
revoked.

Regarding MSHA policy, M. Karp testified that (1) it had
"al ways" been MBHA's policy to measure flow pressure and (2) that
it was standard MSHA procedure to conduct a survey of the
ef fecti veness of the reduction before approving a reduction in
the water pressure called for under a plan

John Savi ne

M. Savine is an MSHA inspector working out of the
Monroeville Ofice. On October 2, 1980, in preparing for an
i nspection of the All egheny No. 2 M ne, he observed the apparent
change in Penn Allegh's plan requiring a water pressure of only
70 psi. He called the change to the attention of his supervisor
Joseph Garcia, who, in turn, called John Karp

On Cctober 6, 1980, Inspector Savine proceeded to the
Al l egheny No. 2 M ne, 005 section. He neasured a water pressure
of 80 psi under flow conditions on the continuous m ner and
issued Gitation No. 843526. He took the neasurement on the outby
side of the valve located on the water line in the operator's
conpartnment. The inspector set 2-1/2 hours as the time for
abatement. He extended the period for abatement in the belief
t hat some m sunderstandi ng m ght have existed with regard to the
wat er pressure provision of the plan

Upon his arrival at the mine on the foll ow ng norning,
I nspector Savine was told by Ed M chaels, one of Penn Allegh's
managers, that they would do nothing nore about the water
pressure. The inspector proceeded to section 005, found a water
pressure of 110 psi under flow conditions and i ssued Order No.
843525.

I nspector Savine testified that his instructions had al ways
been to nmeasure water pressure under flow rather than static
conditions, that he knew of no plan which called for measurenent
of static pressure.

The inspector noted that a coupling at the end of a hose
failed during Contestant's abatenent efforts, but that it had
fail ed because it was not fastened tightly enough



On rebuttal, the inspector testified that he had told M.
Rei sz that he was not personally aware of any other mne at which
the water pressure
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was required to be 150 psi under flow conditions. He also

expl ained his statement to M. Reisz to the effect that
notification of the m staken approval shoul d have been given 2
weeks earlier. He assuned that an MSHA ventil ati on inspector had
reviewed the major points of the plan during the period from

Sept ember 8, 1980, through Cctober 2, 1980.

Joseph J. Garcia

Joseph Garcia, |Inspector Savine's supervisor, confirmed that
t he i nspector approached himon Cctober 2, 1980, and poi nted out
that Penn Allegh's plan had been changed. M. Garcia, in turn
contacted M. Karp.

M. Garcia stated that, as far as he knew and for as |long as
he could recollect, water pressure had been neasured under fl ow
condi ti ons.

Al fred Reisz

Alfred Reisz is Penn Allegh's chief engineer. As such, he
is responsible, anmong other things, for the formul ati on and
subm ssion to MSHA of Penn Allegh's ventilation and nmethane and
dust-control plans.

M. Reisz testified that it was his understanding that the
plan for the Al egheny No. 2 Mne called for the neasurenent of
wat er pressure under static conditions. He testified that he
became aware of MSHA' s interpretation that the measurenent be
taken under flow conditions on April 16, 1980, when Penn All egh
received a citation for not having 150 psi under flow conditions.
A second citation was issued to Penn Allegh on April 17, 1980,
for the same reason.

M. Reisz net with M. Davis and M. Karp on April 18, 1980,
to discuss the disputed provision of the plan. He testified that
he stated within earshot of M. Karp that he would not permt a
survey of the effectiveness of the | ower water pressure because
he di sputed the soundness of MSHA' s nethods of testing; he would
cooperate if MSHA had a "technically sound, statistically valid
nmet hod of doing a study.™

M. Reisz testified that he objected to MSHA's survey
nmet hods because the cause of the results unfavorable to Penn
Al egh could not be identified. He stated he based his objection
on his opinion that the dust-measuring devices were inaccurate
and that the survey limted study to only three vari abl es--water
pressure, nunber of operating sprays and air quantity. He
admtted that Penn All egh had never submitted to an MSHA survey
because of its objection to MSHA' s survey techni ques.

M. Reisz was responsible for the subm ssion to MSHA of
Revi ew No. 16, including the change in the provision regarding
requi red water pressure

On Cctober 2, 1980, M. Reisz received a phone call from M.



Karp regarding the provision of Review No. 16 relating to water
pressure. M. Reisz testified that M. Karp told himthat the
requi renent woul d be changed back
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to 150 psi flow pressure neasured just outby the shut-off valve
provi ded for the operator of the continuous mner. M. Reisz

t her eupon suggested that the neasurenment of pressure be taken at
the water sprays and that an appropriate flow pressure at that
poi nt would be 40 psi.

M. Reisz testified that he was present on the 005 section
on Cctober 6, 1980, and that he spoke with Inspector Savine
regarding the requirenments of the plan. He stated that at that
time he had yet to receive the letter dated Cctober 2, 1980
(Govt. Exh. 15), containing notification that MSHA woul d enforce

a pressure of 150 psi under flow conditions. |nspector Savine
agreed to extend the tinme set for abatenment because he said that
he wanted to talk with his office for "clarification." M. Reisz

|ater testified that, although the Cctober 2, 1980, letter from
MSHA had been stanped into his office on Cctober 3, 1980, he had
not seen it until Cctober 6, 1980. Reisz continued operation of
the conti nuous m ner at 250-255-psi static pressure and
108-112-psi flow pressure. On Cctober 7, 1980, the static
pressure nmeasured 160-170 psi and the fl ow pressure neasured
108-112 psi. He attributed the differences in pressure on the
two consecutive days to variations in the use of water by the
second continuous mner and ot her sprays drawing fromthe sane
source of water.

M. Reisz testified that he had been told by I|Inspector
Savi ne on COctober 7, 1980, that he (Savine) knew of no ot her
operator required to nmaintain a 150-psi flow pressure and that at
other mnes where a 150-psi pressure is required, it was static
rather than fl ow pressure.

M. Reisz testified that underground sunps provided the
water at the Allegheny No. 2 Mne. The water for the continuous
m ner on the 005 section and for one other miner was drawn from
one of these sunps.

M. Reisz explained the water spray systemon the continuous
mner, as represented in Operator's Exhibit No. 4. He testified
that the water systemwas used in the machine's cooling system as
wel | as for the dust-suppression system The water passes first
t hrough the shut-off or ball valve. |If the operator of the
continuous mner were to shut off the supply of water to the
machi ne, he would do so at the ball valve which is located in his
conpart nent.

The water proceeds past the shut-off valve to a pressure
regulator. The function of the pressure regulator is to protect
t he equi pnent from excessive pressure. The regulator, although
adjustable, is factory-set to a pressure of 150 psi. The water
is then routed so as to cool the punp notor and the cutter
motors. Finally, the water passes through a booster punp which
provi des the correct pressure for operation of the sprays.

M. Reisz testified that the water pressure varies
t hroughout this spray systemunder flow conditions and that to
his know edge, there is no direct rel ationship between the water



pressure under flow conditions at the shut-off valve and the
pressure at the sprays.

M. Reisz stated that he placed the nargi nal notations on
Page 6(a) of Review No. 15. By the notations "coal producing"
and "cutting bottom for
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track,"” he had intended to |ocate the places where the continuous
mners were to be used.

Peter Montal i

M. Montali, a nenmber of Penn Allegh's engineering
departnment, was present when | nspector Savine issued Order No.
843525. \When asked if he recalled M. Reisz's testinony to the
effect that Inspector Savine stated at the tinme he issued the
order that he, M. Savine, knew of no other mne in the district
that was required to have a flow pressure of 150 psi, but that he
knew that there were a couple that had a static pressure of 150
psi, M. Montali stated "I remenber M. Savine stating that he
did not know of any mine that required 150 psi flow pressure.
That is the only thing that | renenber that M. Savine said."

Met hod of Water Pressure Measurement

Penn All egh asserts that the water pressure on its
continuous mner was to be neasured under static conditions (with
t he shut-off valve cl osed) and MSHA asserts that the pressure was
to be neasured under flow conditions (with the shut-off valve
open) .

MSHA has established that a water pressure reading of 150
psi to a closed valve would have little meaning since the static
pressure could be maintained (as |ong as the val ve remai ned
cl osed) even with the volume of the avail able water supply
i nadequate to operate the spray nozzles. The record establishes
that this mght be due to inadequate size of the supply |ine,
restrictions on the supply line, inadequate punp capacity, or too
many spray nozzles in operation on other continuous mners or on
the belt Iine operating fromthe supply line. Wth a severely
restricted supply neasuring 150 psi under static conditions, the
pressure could be reduced sharply when the cut-off valve is
opened and only a trickle mght reach the spray nozzl es.

It was the policy in MSHA District 2 to nmeasure conti nuous
m ner water pressure under flow conditions (with the cut-off
val ve open) and the inspectors neasured all of the continuous
mners in the mnes in that district under flow conditions. Penn
Al l egh's chief engineer, M. Alfred Reisz, was under the
i npression that on Cctober 7, 1980, MSHA inspector John Savine
had told himthat there were several other mines in MSHA District
2 where static pressure, not flow pressure, had to be maintai ned
and he so testified at the hearing. M. Savine, upon being
recalled, testified that there were no mines in District 2
approved for measurenent under static conditions and that he had
never nmade and did not tell M. Reisz that neasurenents were made
under static conditions. M. Peter Mntali, enployed in Penn
Al l egh' s engi neering departnment, was in the presence of M. Reisz
and I nspector Savine on Cctober 7, 1980, when they were
di scussi ng the nethods of measuring water pressure in other
m nes. Upon being called on surrebuttal, he testified that on
Cctober 7, 1980, when the order of w thdrawal was issued, he
heard M. Savine say that he knew of no other mne with a



requi renent of 150 psi flow pressure but he did not renenber any
statenment about static pressure. Each of the w tnesses
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for Petitioner testified that nmeasurenents of water pressure were
taken under flow, rather than static, conditions.

Included in Review No. 15 approved by MSHA on March 4, 1980,
there was a Page No. 6(a) which had the date January 12, 1977.
M. Reisz testified that Page 6(a) went as far back as 1974. He
had provided the information on a formwhich he had filled out at
MSHA' s request in 1974. The information provided in this form
t her eupon becane part of Contestant's ventilation plan. He
testified that the 150 figure he placed under the col utm headed
"PSI" was nmeant to be 150 psi neasured under static conditions
al t hough there was nothing in the plan to specifically show that
a nmeasurenent of static pressure was intended

M. Reisz nmade a margi nal notation "coal producing"
al ongsi de four of the continuous mners (which he designated HH
265 Lee-Norse). MBHA contended at the hearing that this notation
concl usively establishes that a pressure of 150 psi was required
under flow conditions since it neant that 150 psi was to be
mai nt ai ned whil e producing coal, i.e., cutting coal with the
continuous mner. This specific contention was rebutted by M.
Rei sz who testified that by the notation "coal producing” he
meant to indicate that one group of mners was to be used at the
face and another group of miners was to be used in other areas of
the mne. M. Reisz had witten the marginal notation "cutting
bottom for tracks" al ongside this second group of mners |isted
on Page 6(a). Nevertheless it has been established that in MSHA
District 2 it was the policy that all plans were approved for
flow pressure and that the inspectors in District 2 nmeasured flow
pressure when maki ng their inspections.

For the four coal -producing mners listed in Page 6(a), M.
Rei sz entered the figures 150 psi, 40 gpm (gallons per mnute),
and 39 operating sprays. This could reasonably be construed to
mean that the plan called for 150 pounds per square inch of water
pressure at a flow rate of 40 gallons per minute with 39 sprays
in operation.

The continuous mner on the 1 right section has a pressure
regul ator which was preset at the factory for 150 psi under flow
conditions. That the 150-psi pressure quoted by the manufacturer
in Qperator's Exhibit 5 was a pressure under flow conditions
foll ows because the pressure regulator is inby the water shut-off
val ve (Exh. 0-4). No water would reach the pressure regul ator
under static conditions with the shut-off valve cl osed even
t hough the pressure readi ng taken outby the shut-off val ve m ght
be 150 psi. Wen the valve is opened, the water is flow ng and
t he pressure regul ator shoul d be expected to reduce any supply of
wat er pressure in excess of 150 psi to a pressure of 150 psi
under flow conditions. The pressure regulator can be reset but
mechani cal operations and additional pressure gauges woul d be
necessary to change the set pressure and determ ne the gauge
pressure at that setting. This indicates that the factory
setting of the reducing val ve woul d produce a fl ow pressure of
150 psi neasured at that point if water at sufficient pressure
and vol ume was provided by the supply punp.



The record establishes that the punp supplying water to the
continuous mners has in general been capabl e of producing
pressure in excess of 150 psi
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and that in the past Penn Allegh has been able to comply with the
requi renent of 150 psi under flow conditions. |In June 1978, NSHA
i nspector Jesse A Bates found that "water pressure was 150 psi

at the continuous mning nmachi ne and 150 psi at the sprays”

(Govt. Exh. 1). 1In a technical inspection conpleted on Septenber
11, 1979, MSHA inspector Erick Kenesky found water pressure at
the conti nuous mner on the 1 right 005 section to be 150 psi
flow and 240 static with a pressure of 140 psi at the spray.
Pressures under flow conditions on the four continuous mners in
the other sections were neasured at the washdown hose to be 160
psi, 150 psi, 150 psi, and 180 psi.

Al t hough the All egheny No. 2 M ne had been cited for
excessi ve concentrations of respirable dust in the past, there is
no indication in the record of specific problens in maintaining
wat er pressure until January 29, 1980, when a neasurenent of 120
pounds per square inch gauge was made on the 1 right (005)
section and a citation was issued. On February 7, 1980, the
wat er pressure was increased to 185 pounds per square inch gauge
(Govt. Exh. 3). Acitation was issued on April 17, 1980, when on
that 1 right section the flow pressure was 100 psi, the static
pressure was 160 psi and the pressure at the spray was 45 psi.
The citation was term nated on the sane day when the fl ow
pressure was raised to 165 psi (CGovt. Exh. 6(a)). A technica
i nspection conpleted on April 29, 1980, determ ned the water
pressure in one section to be 155 psi but | ess than 150 psi in
the other four sections (Govt. Exh. 8). This record therefore
establishes that in the past it has not been inpossible in
general for Penn Allegh to conply with its plan calling for
150-psi flow pressure and that the 150-psi figure in the plan has
al ways been considered by MSHA to nean that pressure neasured
under flow condition.

Before the time of Penn Allegh's refusal to take any further
action to raise the flow pressure on Cctober 7, 1980, in an
apparent attenpt to abate the violation, the pressure had been
rai sed to sone extent but not enough to conmply with the
requi renents of the dust plan. Penn Allegh offered no
expl anation why it was unable to conply.

On Cctober 6, when a neasurenment was made after the citation
was i ssued, the pressure was 250 to 255-psi static pressure and
110 to 115-psi flow pressure. On Cctober 7, the pressure had
dropped to 160 to 170 psi and a flow pressure of 108 to 112 psi.
The changes in pressures were attributed by M. Reisz to the
operation of other machinery draw ng upon the sane water system

Under the circunstances of this case, the 150-psi figure in
the dust control plan is construed to nmean 150 psi under fl ow
condi tions.

Amount of Fl ow Pressure Required
M. Reisz is the Penn Allegh official responsible for

creating and submtting plans for approval by MSHA. The 150-psi
figure was placed by himon Page 6(a) of Review No. 15 (approved



by MSHA on March 4, 1980). This is the page bearing the date
January 12, 1977, which had been approved for several years as
submtted on a form devel oped by MSHA. The dust plan is a

conti nui ng
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pl an which remains in effect until changed. The Act prescribes a
review of the plan every 6 nonths. Normally only the m ne maps,
whi ch show conti nual change as m ning progresses, are submitted
for review unless required by MSHA, or there are anendnments to
other parts of the plan. This is to elimnate the need for
copyi ng and submtting bul ky paper work which is unchanged. In
the March 4, 1980, letter approving Review No. 15, MSHA stated:
"Revi sed ventilation system and nmethane and dust control plans
shall be submitted to the District Manager for review by July 20
1980. For your next submittal, (Review No. 16), please submt

t he general information and face plans with the nmaps.”

The form on which Page 6(a) had previously been submtted
provided for the recording of the pertinent information in
tabular formin a manner in which changes would be readily
apparent. This procedure was not followed by Penn Allegh in
subm tting Review No. 16 in which there was a separate paragraph
stating that a total pressure under flow condition shall be
mai nt ai ned at |east 70 psi when measured just outby the shut-off
val ve provided for the operator. The letter from Penn All egh
forwardi ng Review No. 16 for approval on July 21, 1980, contained
no expl anati on of the changes and indeed no reference at all to
the change in water pressure on the continuous m ner

It should be noted that prior to the subm ssion of Review
No. 16 for approval, a nunber of significant events had
transpired that year regarding water pressure on the continuous
mner in the 005 section. On January 29, 1980, a citation was

i ssued when the pressure was found to be 120 psi. On February 7,
this citation was term nated after a pressure-relief valve had
been repl aced and the pressure increased to 185 psi. On March 4,

Revi ew No. 14 was approved. On April 16, a citation was issued
for 75 psi and term nated when the pressure was increased to 240
psi. On April 17, a citation issued when the pressure was 100
psi, static pressure was 160 psi, and pressure at the spray was
45 psi. That citation was term nated on April 21 when 165 psi
flow pressure was established. On April 18, Penn Allegh requested
a nodification to 70 psi flow On April 21, Penn Allegh filed an
application for review of the citation which had been issued on
April 16 and 17. On April 29, a technical inspection was
conpleted. On May 1, MSHA granted perm ssion to reduce the water
pressure to 70 psi flow for 1 day only while conducting a survey
to determ ne the adequacy of a revised plan. On May 6, Penn
Al l egh declined the survey. On May 14, MSHA notified Penn Allegh
that the 150-psi requirenent under flow condition should remain
in effect. Under these circunstances, either Penn Al egh knew
that, without a survey, Review No. 16 calling for only 70 psi
under flow condition would not knowi ngly be approved by MSHA, or
Penn Al |l egh was proceedi ng under a m sconception anmounting to a
material m stake of fact.

The dust plan was reviewed by M. John Karp, a mning
engi neer assigned to the health section of MSHA District 2. H s
unrefuted testinony was that it is standard practice to conduct a
survey at the mine before approving a reduction in the
requirenents in a dust plan. In the file, he saw MSHA's letter



of fering to conduct a survey and m stakenly assuned that a survey
had in fact been conducted. Under this erroneous assunption, he
reconmended t hat



~3091

the district manager approve the plan and the letter dated

Sept ember 4, 1980, was accordingly prepared for the signature of
Donald W Huntley, the district manager. M. Karp testified that
he woul d not expect that M. Huntley would go through each pl an
in the review process. M. Karp becanme aware of his mstake in
recommendi ng approval before a survey had been conducted when M.
Joseph J. Garcia, supervisory coal nmne technical superintendent
at the Monroeville Subdistrict Ofice phoned on Cctober 2, 1980,
and asked why the plan had been approved w thout a survey. After
the m stake was di scussed, i mediate steps were taken to rectify
the error and advi se Penn Allegh that 150-psi flow pressure was
still required.

On August 11, 1980, Penn All egh had forwarded for approval a
dust plan for the Allegheny No. 3 Portal. This was after the
date Review No. 16 for Mne No. 2 had been submitted, but before
the date of the inadvertent approval of Review No. 16. On
Septenber 22 (a time after the date of inadvertent approval of
Revi ew No. 16, but before the date the nistake was discovered by
MSHA) the dust plan for the All egheny No. 3 Portal was approved
subject to the following stipulation: "1. Page 6(a), Item1l. c
Water pressure is to be maintained at 150 psi when neasured j ust
out by the shutoff valve provided for the operator.”

In the circunstances under which Review No. 16 was approved,
it is clear that the inadvertent approval was due to a m staken
assunption of fact on the part of MSHA. It is undeni abl e that
the m stake in approving the plan was made in good faith.

In a recent decision involving a civil penalty proceedi ng
ari sing under the Federal Coal Mne Health and Safety Act of
1969, 30 U.S. C. 801 et seq. (1976 and Supp. | 1977), the
Federal M ne Safety and Health Revi ew Comm ssion affirned the
decision of the adm nistrative | aw judge who held that
regul ati ons adopted by the Departnment of Interior to inplenent
the civil penalty programdid not bind the Governnment to an
assessnent settlenment agreenent where such agreenent was entered
i nto because of a m staken assunption of fact on the part of the
departnment’'s assessnment personnel. Secretary of Labor v. Island
Creek Coal Conpany (Docket No. BARB 76-297-P, IBMA 77-27 (July 9
1980)). That case was initiated as a result of a fatal accident
that occurred at an underground coal mne. A mechanic enpl oyed
at the mine was fatally injured when the boom of a | oadi ng
machine fell on him

The inspector failed to indicate on the face of the notice
that it was being issued as a result of a fatality investigation
The regulations (citing 30 CF. R Part 100 (1975)) adopted by the
Secretary to inplement the civil penalty programrequired MESA' s
O fice of Assessnents to prepare and serve on the mne operator
an initial order of assessnent. Due to the omission on the face
of the notice referred to above, the subject violation was
assessed as a non-fatal infraction. By applying the point system
provided in 30 C F.R [0100.3(b) (1975), a penalty of $102 was
assessed. The penalty was further reduced to $78 as a result of
a settlement conference between a MESA assessnent official and



Island Creek. During the conference, a formal assessnent
agreement was executed, in conpliance with section 100.6, by the
representatives of the parties.
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Two weeks later, the Ofice of Assessnents di scovered that
the notice of violation involved a fatality and determ ned that the
assessnment agreenent was based on a nistaken assunption of fact
on its part. On August 14, 1975, before Island Creek had
tendered paynment, MESA (MSHA's predecessor under the 1969 Act)
wote Island Creek a letter indicating the m stake and repudi at ed

the agreenent. |Island Creek replied to MESA's letter stating
t hat MESA was bound by the assessment agreenent and coul d not
unilaterally void the agreed penalty of $78. |Island Creek then

t endered paynent of the $78, which anount was returned by MESA.
MESA reassessed the violation on the theory that it contributed
to the fatality and assessed a new penalty of $5,000. Island
Creek refused to pay the second assessnent and requested a
heari ng.

Before the judge, Island Creek noved that the proceedi ng be
di smissed with prejudice on the basis that it had previously nade
paynment of an anount agreed upon by MESA in full satisfaction of
civil penalty liability for the subject notice of violation. The
judge denied the notion and the case proceeded to hearing. 1In a
written decision issued on March 24, 1977, the judge held that a
vi ol ati on as charged occurred, but found that there was no
negl i gence on the part of the mine operator. After a |engthy
di scussion of the criteria provided in section 109(a)(1) for the
assesment of a penalty, the judge determ ned that a penalty of
$5, 000 was appropri ate.

An appeal on the contentions of Island Creek was that the
judge erred in denying its notion to dismss the proceedi ng.
I sl and Creek argued that the record was devoid of any evidence
whi ch woul d support a finding that MESA entered into the
agreement because of a good faith mstake. It further urged that
MESA did not have a right to unilaterally void the assessnent
agreement and that the judge's decision nullifies the purpose of
a key provision of the assessnment regul ations in section
100.6(d). Under that provision, failure of the mne operator to
tender paynent of the agreed ampunt within 10 days resulted in
t he agreed amount being entered as the final order of the
Secretary. It was Island Creek's position that once the
assessnent agreement for $78 was signed, MESA was precluded from
further admnistrative action. The Commission in rejecting those
argunent s st at ed:

The record did not include testinony fromthe
assessnent official who signed the agreenent regarding
his state of mind during the negotiations. It did,
however, provide substantial evidence that during the
conference, this official was operating under a m stake
of fact. Docunents of record indicate that, in
agreeing to a reduced assessnment of $78, he was unaware
that the violation was considered by MESA to be the
cause of the accident, in this case a fatality.

One of the six statutory criteria to be considered
in assessing a civil penalty is "the gravity of the
vi ol ati on" (section 109(a)(1)). Island Creek's



criterion was obviously not considered by the MESA
assessnment official in the context of the actual facts
of this case.
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In the instant case, we have the unrefuted testinmony of M.
Karp regarding his state of mnd in recommendi ng approval of the
plan to establish that this official was operating under a m stake of
fact because he assunmed that a survey had been made.

The Conmission held that if Island Creek was al so unaware of
all facts material in assessing the civil penalty, the agreenent
of the parties was predicated upon a nutual m stake of fact, a
firmy established basis for relief and avoi dance of an
agreement. (Citing 54 Am Jr. 2d M stake, Accident, or Surprise,
04 et seq. (1971); Peabody Coal Conpany, 7 |BMA 318, 32
(1977)).

Here Penn All egh was unaware of all facts material in
approving the plan just as Island Creek was unaware of all facts
material in assessing the civil penalty. Although Penn Allegh
shoul d have antici pated under the circunstances that Review No
16 woul d be di sapproved, there is no evidence whatever to
indicate that it was aware of the fact that the plan was approved
because M. Karp had m stakenly assuned that a survey have been
conduct ed.

Even if it had been established that Penn Allegh was aware
of all material facts underlying the plan's approval and was al so
aware of MBHA's | ack of know edge, the plan reducing the water
pressure on the continuous mner to 70 psi still would have been
repudi at ed under the principles of Island Creek in which the
Conmi ssion further stated:

[1]f the operator's representative was aware of al

such material facts underlying this citation, and al so
aware of MESA's |ack of such know edge, he had an
equitable obligation to so informthe MESA assessnent
official, or take the risk that the agreenent herein
could be tinmely avoided. |In either case, the resulting
docunent coul d be and under these facts was properly
repudi at ed.

The principles enunciated by the Conmi ssion in Island Creek
may be and clearly should be applied to this case in hol ding that
Revi ew No. 16 was void or voidable and had been repudiated. In
I sland Creek, the judge noted that the m stake and the
repudi ati on of the agreement were called to the mine operator's
attention before paynent of the penalty. He concluded that the
operator was not prejudiced and ordered the case to proceed to a
full evidentiary hearing. The judge found, and the Conmm ssion
agreed, that the regul ations under Part 100 were designed to
provi de a nechani sm by which an operator could settle penalties
for alleged violations without the need for a hearing or a
decision on the nmerits, but that these regul ati ons were not
i ntended to bind MESA to an assessnent agreenent which was
entered into on the basis of a good faith m stake that becane
known to all parties prior to paynent.

Li kewi se, the operator was not prejudiced in this case where
the m stake by MSHA and the fact that 150-psi flow pressure nust



be maintained were called to the attention of Penn Allegh before
an inspection was made. There is no
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evi dence whatever that Penn All egh changed its mning practices
in any way or that it suffered harmin reliance on the
erroneousl y approved pl an

MSHA i nspector John J. Savine was assigned to nake a
respirabl e dust technical inspection at the Allegheny No. 2 M ne
on Cctober 3, 1980. He was famliar with the 150-psi requirenent
in the dust plan so he obtained a copy of the | atest dust plan at
the subdistrict office. He noticed the change to 70 psi. He
asked M. Joseph J. Garcia, supervisory coal mne technica
specialist at the Monroeville Subdistrict Ofice, about the
change and after discussing the change, M. Garcia nade a phone
call to M. Karp in Pittsburgh. After M. Garcia read himthe
change, M. Karp said the pressure was not neant to be reduced to
70 psi and that the 150-psi requirenent was supposed to stay in
effect. M. Karp said that he would tel ephone M. Reisz and he
woul d follow through with a letter. M. Savine also called and
told Penn Allegh that the 70-psi flow pressure was not in effect
and that it was to be 150 psi. The letter dated Cctober 2, 1980,
telling Penn Allegh that a flow pressure of 150 psi was required,
prepared that day by M. Karp for M. Huntley's signature, was
recei ved by Penn Allegh on Cctober 3, 1980.

After discussions between M. Savine and M. Garcia, it was
decided that it would not be fair for the inspector to show up
the very next day to enforce 150 psi, so the inspection on which
Citation No. 843526 was issued was not started until the norning
of Cctober 6, 1980. Any additional tine that mght be required
to adopt and submt a new plan was not raised as an issue. M.
Rei sz indeed testified that as |ong as he was chief engineer at
Penn All egh there woul d never be a dust survey of the type
requi red by MSHA before the required pressure would be reduced.

Under these circunstances, the reduced requirenent for only
70 psi had been repudi ated, the requirement for 150 psi under
flow condition was in effect and Penn All egh shoul d have
mai nt ai ned that pressure on its continuous m ner

Dust Survey

The focal point of this controversy between the parties to
t he proceedi ng seens to be the survey required by MSHA before it
woul d reduce the m ninum standards in a dust plan. In his
testinmony, M. Reisz stated that no survey was necessary because
the 150-psi figure neant static pressure and that a change to 70
psi under flow condition was actually a nore rigid requiremnent.
This contention is not supported by the record which clearly
shows that 150 psi under flow condition had previously been the
requi renent in the dust plan; therefore, a reduction to 70 psi

woul d be a reduced standard. |In his proposed plan (Review No
16), M. Reisz proposed 70 psi flow neasured outby the shut-off
valve. In his testinony, he stated that 40 psi at the sprays

woul d be acceptable. He was unable, however, to explain how he
could denonstrate to MSHA that these were acceptable | evels.

In his letter of May 5 declining the proposed survey, he



stated that the study proposed by MSHA was not sound technically
or scientifically because
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the variables affecting the outcome were not professionally
structured; NMSHA had no sound method to evaluate the effects of
the individual variables on the result; and, the result woul d not
be statistically valid.

As one of the bases of his criticism the letter stated that
recent wei ght conparisons of sinultaneous dust sanples indicate
that an individual dust sanple by MSHA may be as much as three
times greater than the average of all the others. There is
little basis for this fear. Although as M. Reisz testified the
sanmpl er m ght be defective, turned upside down, or otherw se
m shandl ed, sonme of the exhibits admtted at the hearing are
reports of dust anal yses tending to show quite uniformresults
even when taken on different days at the All egheny No. 2 M ne.
VWhile it is possible that there is a nom nal margin of error, the
hi gh readi ngs usually indicate concentrations that are actually
hi gh and susceptible to correction. Penn Allegh in this case has
of fered anal yses of sanples of the type which M. Reisz
criticizes as proof that the operator is now maintaining dust
concentrations well bel ow the prescribed |evel.

In proposing a survey, MSHA told Penn Allegh that if neither
conpl i ance nor nonconpliance can be deternmi ned after the first
day of sanpling, it would be given the opportunity to suspend the
survey and revise its proposed plan. M. Reisz in his testinony
stated that 1 day would not be sufficient tinme and that sanpling
for several days would be necessary. It is true that in the
normal sanpling cycle the cunul ati ve average for 10 different
days is used to determ ne conpliance, however, sanpling under
strictly supervised conditions for a | esser period would seemto
have validity under test conditions. Penn Allegh is now able to
maintain its respirable dust at |ess than half of the maxi mum
al | owabl e concentration as contended at the hearing. The use of
nore than one proposed sanpl e under cl ose supervision m ght
elimnate sone of the potential problens feared by M. Reisz.

Cl ose supervision should elimnate his suspicion that soneone
m ght "nonkey around” with the sanple.

In his letter declining a survey, M. Reisz stated that
"[o]ur approved plans are not designed or neant to operate with
all the variables sinultaneously at their mninuns, which is
substantiated by the results of frequent inspections.” |If this
is true, it is possible that the mnimuns in Penn Allegh' s plans
are set too low. The reluctance of operators to set the m ninmum
standards in their plans at acceptable levels is understandabl e,
however, the Act requires that they nust adopt plans and it mnust
be denonstrated that the mininmuns in the plan submtted for
approval are acceptable.

Al t hough the issue therein was the acceptabl e anount of
ventilating air instead of the acceptable water pressure, a
recent decision of Federal Mne Safety and Health Revi ew
Conmmi ssi on Judge Janmes A Laurenson is illustrative of the
probl enms encountered in the instant case. Sewell Coal Conpany v.
Secretary of Labor, Docket Nos. WEVA 80-264-R and WEVA 80-265-R
(August 11, 1980).



Sewel | abandoned its plan of May 1979, and switched to an
al | - exhaust systemfor dust control in the section. At the sanme
time, it submitted to
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MSHA a proposed ventilation and dust-control plan (hereinafter
proposed plan) which detailed the changes fromthe My 1979,
pl an.

MSHA gave verbal, tentative approval to the proposed plan
The inspector who was already at the mne, was instructed to
conduct tests in the section to determine if the proposed plan
adequately controlled dust and if it should be approved. To
conduct the test, the inspector put dust sanplers on mners with
five different occupations. The sanples were then sent to an
MSHA | aboratory to determ ne the dust concentration to which the
men were exposed. The nen were instructed to wear the sanples
for 2 to 5 days and the neasured dust concentrations were
averaged. A maxi num concentration of 2.0 mlligranms per cubic
meter was pernmitted for a plan to be approved.

The inspector instructed Sewell that it could set its
ventilation controls at any level it w shed but he further
i ndicated that the actual conditions during the test would be the
m ni mum condi ti ons whi ch woul d be approved. Sewell chose not to
change its ventilation. During the tests, the inspector neasured
the actual conditions present in the mne. The actual controls
far exceeded the conditions in the proposed plan. The proposed
pl an required 18 operating water sprays at 90 pounds pressure on
t he conti nuous-m ni ng machi nes; but during the test, there were
30 operating water sprays at 100 pounds pressure on the
conti nuous-m ni ng machi nes. The proposed plan required that an
air velocity of 15 feet per mnute be maintained in the main
entry; during the test, there was an average air velocity of 60
feet per minute in the main entry. The proposed plan required an
air volunme of 3,000 cubic feet per mnute at the end of the line
curtain; but during the test, there was an average air vol une of
4,000 cubic feet per mnute behind the line curtain. Even with
the controls set at these higher levels during the test, the
results of the tests showed Sewel|l barely within the acceptable
2.0 mlligrans per cubic neter |evel.

At the end of the inspection, the inspector told Sewell that
t he proposed plan would not be approved. He told Sewell to
submt a new plan by February 8, 1980. On February 14, 1980,
when the inspector returned to the mne, a new plan had not been
subm tted. The inspector thereupon issued a citation for a
violation of 30 C.F.R [O75. 316.

At that tinme, he set February 18, 1980, as the tinme by which
the violation should be abated. On February 19, 1980, the
i nspector returned to the mne. Sewell had not submitted a new
plan to abate the violation. The inspector thereupon issued a
section 104(b) order of withdrawal. Inmediately upon being
served with the order of withdrawal, Sewell submtted a new
proposed plan to the inspector. That plan mirrored the
conditions present in the mne during the tests. The inspector
t hereupon term nated the order of withdrawal. The plan submtted
on February 19, 1980, has been approved.

Sewel | presented testinony that the proposed plan should



have been approved by MSHA, including testinony that in late
January 1980, Sewell conducted its own respirable dust tests.
During those tests, Sewell tried to stay as close as possible to
3,000 cubic feet per minute main entry air
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vol ume. According to Sewell's analysis, dust sanples taken at
that time were in conpliance.

In this case, M. Reisz testified that water pressure on the
continuous mner had little effect on dust concentrations and
that neasured ventilation was nore effective. 1In Sewell, where
t he amount of air was the issue, the operator's witness testified
that studies done wi th nmethane denonstrated that the vol une of
air could be | owered from 10, 000 cubic feet per mnute to 5,000
cubic feet per mnute without an appreci able change in the
nmet hane concentration. He believed that that study woul d be
applicable to respirable dust. He further stated that it is very
difficult to maintain volume and velocity around air curtains.

He stated that a plan requiring an air velocity of 60 feet per

m nute and an air volunme of 4,000 feet per minute could be
significantly reduced and still maintain a safe | evel of dust.

On cross-exanm nation, he stated that the mninmumair velocity

t hat woul d nove dust would have to be enmpirically determ ned. He
stated that the type of dust and the concentration of rock in the
dust would be inportant in determ ning what velocity woul d be
necessary.

In Sewell, the judge held that:

Normal |y when a proposed plan is submtted, NMSHA will
give the operator tentative witten approval.
Subsequent to such tenative approval, tests are
performed to evaluate the efficacy of the proposed
plan. Thereafter, that plan is either approved in
witing or disapproved. Here tentative approval and
t he subsequent di sapproval were given verbally.

Al t hough regul ar procedures were not followed, Sewell
was aware that the proposed plan was di sapproved and it
al so had sufficient tine to rework the proposed plan to
meet MSHA's requirenents. When the inspector issued
the citation, Sewell had not adopted a dust-control
pl an whi ch showed t he equi prent and quantity and
velocity of air in the mne which had been approved by
MSHA. Sewel |, therefore, was in violation of the
requi renents of 30 C.F.R [75. 316.

In his decision in Sewell, the judge stated:

Anot her witness for Sewell gave a theoretical argunent
why air volunme could be |owered w thout affecting dust
concentration, but he could not state exactly to what
extent the volunme should be | owered. He conceded that
the only way to arrive at the proper volume would be to
test it enpirically. Sewell failed to establish that
its proposed plan woul d have been approved.

Here MSHA tested the conditions in the mne
enpirically. Sewell was given the opportunity to
adjust its controls to correspond to the proposed pl an
for the test; it chose not to
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do so. The test results show that the conditions present
during the test were barely adequate to control dust.
Therefore, the average conditions during the test were
considered to be the m ni num accept abl e conditions.
MSHA did not err in requiring these conditions or in
refusing to approve Sewel|l's proposed plan. (FOOTNOTE 4)

The procedures to be foll owed while collecting respirable
dust sanples to determ ne the adequacy of Penn Allegh' s revised
pl an was stated sinply and succintly by MSHA as fol |l ows:

The survey will be conducted by MSHA i nspection
personnel fromthe Monroeville Subdistrict office.
They have been instructed to conduct the survey with
the quantity of air at the face, nunber of water
sprays, and water pressure exceeding the paraneters
listed in your plan by not nore than 10 percent.

Therefore in the case-at-hand, MSHA did not require Penn
Allegh to set its mninmm standards at precisely the |evels used
in the survey as Sewell was required to do. Here the requirenent
was | ess stringent in allow ng the proposed survey to be
conducted with the quantity of air at the face, nunber of waters
sprays, and water pressure exceeding the paraneters listed in the
pl an by not nore than 10 percent. M. Reisz has testified that
there are other factors affecting the concentration of respirable
dust and sone of these factors were discussed in Sewell. The
instructions to the inspectors concerning the survey did not
place limtations on those factors while performng the tests so
Penn All egh was not constrai ned thereby.

M. Reisz in his testinony has al so charged that the
proposed test is really an experinent disguised as a survey for
whi ch the operator should be conpensated. 1In his letter
declining the proposed survey, M. Reisz said that to "insure
some sort of acceptable results of a study of the variables at
their simultaneous m ni muns, we woul d be conpelled by conmon
sense to hold our production also at the m ni num accept abl e by
MSHA, whi ch we understand to be 60% of the average production.”
He expl ained his reluctance by saying that no "conpany shoul d be
expected or required to participate in a study where the effect
of the variables on the result cannot be professionally eval uated
and where the result is statistically invalid, when the cost of
the study to the conpany is 40% decrease in its production.” In
his testinmony, M. Reisz stated that there was also difficulty in
determ ni ng what his average production was.

Inits letter proposing a survey, MSHA did not require that
production be held to 60 percent of the average production and
the record does not
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reflect that there was any such requirenent. To the contrary,
the record reflects that the general rule is that production nust
be at |east 60 percent of average production in order for
respirabl e dust sanples to be valid. O course, the test
paranmeters may be rel axed and factors affecting respirable dust
may be maintained at a reasonable | evel acceptable to MSHA during
t he survey but common sense woul d suggest that the paraneters for
respirabl e dust control should be set at |evels where the result
woul d be adequate suppression of respirable dust during normal
production in the nmne

M. Reisz's belief, as expressed in his testinony, that NMSHA
was requiring that during the survey all factors be at m nimum
| evel s prescribed by the plan or by the regul ations is unfounded.
Al t hough, as he stated, the proposed survey m ght not have been a
scientifically structured test or experinent with a broad
statistical basis, it apparently gave the operator the benefit of
any reasonabl e doubt that there m ght have been as to its
validity. It is doubtful that a conprehensive series of
scientifically structured tests of sufficient duration and scope
to provide a broad established basis would be practicabl e each
time a plan is anended by an operator

Surveys of the type proposed by MSHA in the case-at-hand are
routinely conducted in the course of its enforcenment activities
and evidently have not proved a serious obstacle to the approval
of plans in which the standards are properly set. The criticism
expressed by Contestant in declining the survey is unfounded;
especially its statenent that the "kind of study proposed by NMSHA
woul d not pronote a better understanding of the subject but would
have a tendency to obfuscate the issues, propagate superstitions
and, therefore, it would not serve the health and safety of the
m ners."

Penn Al l egh has introduced evidence to establish that its
nost recent dust sanpling showed the average concentration of
dust to be 0.47 mlligranms of dust per cubic neter of air; a
concentration well below the prescribed maxi mumof 1.2 mlligrans
of dust per cubic nmeter of air inits Allegheny No. 2 Mne. |If
these conditions remain true today, the operator should have
little difficulty in adopting neaningful parameters in its dust
pl an and establishing under controlled conditions that it is able
to maintain a concentration of 1.2 milligrans of dust per cubic
neter.

After declining the survey, Penn Allegh stated that it would
wel cone a study by MSHA to pronote the health and safety of the
m ners, provided that the study is professionally structured to
yield statistically valid results reflecting the effects of
changes in the variables, under a research grant to conpensate
for its loss of production. While this offer is commendable, the
proposed study is not the kind of survey for which MSHA is
calling as a prerequisite to reduci ng water pressure requirenments
on the continuous mner. This is not to say that a study such as
t hat proposed by Contestant would not be useful. In Sewell,
supra, where the anmount of ventilation air was the issue, there



was expert testinony that the air could be appreciably reduced
with little effect on respirable dust. 1In this case, where water
pressure to the continuous mner is the issue, M. Reisz has
testified that such water pressure has little effect on

respirabl e dust concentrations and
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that ventilation air is nore inportant. Wile a conprehensive
techni cal study of the type proposed by Contestant m ght resolve
the question as to which of the two factors is nore inportant in
the control of respirable dust, the resolution of that question
is not necessary to resolve enpirically the underlying problemin
this case. Al MSHA is asking is that the operator set m ninmuns
inits plan that woul d reduce the dust concentration to that
required by the Act.

Citation No. 843526
Violation of 30 C.F. R 0O75. 316

Cont estant has introduced evidence to establish that the No.
2 M ne has a good safety and health conpliance record in the past
and this has been acknow edged to some extent by MSHA inspectors
at the mne. Nevertheless, the record establishes that there are
now serious problens in maintaining the prescribed water pressure
to a continuous-m ning machi ne and there have been sone probl ens
wi th excessive respirable dust concentrations in the past. Even
if the operator had a perfect record in keeping the concentration
of respirable dust below the prescribed levels, the Act in
dealing with dust requires nore than conpliance with a genera
performance standard. After prescribing neans of determ ning the
maxi mum r espi rabl e dust | evels that would be required, the Act in
section 303 sets forth specific requirenments for sonme of the
variable factors affecting the concentration of respirable dust.
It prescribes in detail the quantity of ventilating air that mnust
reach the working face and the specific requirenent for line
brattice to direct the air to the working face. Regulations
promul gated by the Secretary el aborate upon these requirenents,
and section 303(a), cited supra, provides for further elaboration
and the adoption of additional standards, suitable to the
conditions and the mning systemof the individual coal mne, to
be set forth in a ventilation system and net hane and dust-control
pl an. Review No. 15, adopted and approved under this section
establ i shed requirenents for water on the continuous mner at 150
psi, 40 gallons per mnute and 39 operating sprays. MSHA granted
perm ssion to reduce the water pressure for 1 day only for a
proposed survey. Wen the survey was declined, MSHA infornmed
Penn All egh that the current plans requiring 150 psi neasured
under flow condition shall remain in effect.

Consonant with the findings in this decision, there was no
anbiguity at that point in time. A pressure of 150 psi was
clearly required under flow condition. The words in Review No
16 stating that "the punps supplying the water to the conti nuous
m ners shall be operated at |east 150 psi pressure” introduced a
new concept with apparently little nmeaning. This phrase failed
to specify either the point at which pressure was to be neasured
or the condition under which it would be neasured, i.e., flow or
static. Previously, a requirenent for 150-psi pressure under
flow condition nmeasured at a point outby the cut-off valve had
been consistently applied in determ ning conpliance with the
pl an. Neverthel ess, the other phrase in Review No. 16 stating
that the "pressure under flow conditions shall be naintained at



| east 70 psi when neasured just outby the shut-off valve provided
for the operator” was clear and unequi vocable. This is the
rel evant phrase in that sentence by
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whi ch the operator sought to reduce the pressure under flow
conditions from2150 psi to 70 psi.

As soon as MSHA di scovered its mstake in approving Revi ew
No. 16, it voided the 70-psi provision by notifying Penn Al egh
that a water pressure of 150 psi mneasured under flow condition
shall remain in effect as part of Review No. 16. There was no
anbiguity whatever as to the pressure that was required. It was
clearly 150 psi under flow condition. The |egal question as to
whet her, under the circunstances, MSHA coul d rei npose the
requi renent for 150 psi under flow condition after discovering
the mstake is an entirely different issue which is answered in
the affirmative.

MSHA waited until 4 days after voiding the erroneously
approved 70 psi-provision and reinposing the 150-psi provision
bef ore conducting the inspection on which the citation was
i ssued. At the inspection, inspector John Savine neasured a
pressure under flow condition of only 80 psi which was clearly a
failure of Penn Allegh to conply with its dust plan in violation
of 30 CF.R [75.316 as MSHA has al |l eged. (FOOTNOTE 5)

In contending that 80 psi on its continuous mner was not a
viol ation, Penn Allegh relies on a decision by Federal M ne
Safety and Heal th Revi ew Commi ssi on Judge John Cook in Secretary
of Labor v. Penn Allegh Coal Conpany, Inc., Docket No. PITT
78-390- P (February 27, 1979). On the issue of anbiguity, that
case (hereinafter PITT 78-390-P) is readily distinguishable from
the present Penn Allegh case where there is no anbiguity whatever
as to the pressure that was required, i.e., 150 psi under fl ow
condition. The citation in PITT 78-390-P alleged a violation of
t he roof-control plan because tenporary roof supports designated
D, E, F, and Gwere not installed in the Al egheny No. 3 M ne.
Drawi ng No. 2, included as part of that plan, stated that
tenmporary supports D, E, F, and G shall be installed prior to
installing roof bolts. On Page 94, that plan approved a
provi sion that when resin-grouted rods cannot be installed
i medi ately, the pertinent exposed roof area shall be supported
by installing tenmporary supports on not nore than 5-foot centers.
In holding that there was no violation, in this instance where
resin-grouted rods were installed, the decision in PITT 78-390-P
st at ed:

Needl ess to say, the roof control plan is totally
anbi guous as to the issue raised by the notice of
violation. It appears that this plan has grown by
stages and that attenpts have been nade to tie it
together as it progressed through each stage. It seens
al nrost incredible that a plan
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wor ked out by action of both MSHA and the operator
could have resulted in such anbiguity. However, one
point is clear, the docunments resulted in absolute
anbiguity on the points which are the crux of this
case. It is the duty of MSHA to i medi ately make an
effort to clarify the plan so that no question exists
inthe future as to what is required for the safety
of the mners.

Under the circunstances that exist here, there is no
way that a finding can be nmade that the plan requires
the action which the inspector set forth in the notice
as constituting a violation of law. [Enphasis in
original .]

By the time the citation was issued in the instant Penn
Al'l egh case, there remai ned no anbi guity whatever in what
pressure was required. 1In the letter revoking the reduced
requi renent for only 70 psi, Penn Allegh was clearly notified
that a water pressure of 150 psi, as neasured under fl ow
condition, shall remain in effect as part of Review No. 16.
Previously, it had been forcefully and clearly brought to Penn
Allegh's attention that Review No. 15 required 150 psi under flow
condition. Two citations had been i ssued and Penn Al egh was
repeatedly told both orally and in witing that 150 psi under
flow conditions were required and that its requirenent woul d not
be reduced until the survey proposed by MSHA was conduct ed.

By its course of action after the two previous citations
(which are not in issue in this proceeding) were issued, MSHA has
fulfilled its duty as outlined by Judge Cook in PITT 78-390-P
when he stated that it was the duty of MSHA to i medi ately make
an effort to clarify the plan so that no question exists in the
future as to what is required for the safety of the mners.

Citation No. 843526 was properly issued.
O der of Wt hdrawal

Section 104(b) of the Act requires that an inspector shal
i ssue an order under that subsection when he finds that a
violation described in a citation issued pursuant to section
104(a) has not been totally abated within the tinme specified and
that the tinme for abatement should not be further extended. As
not ed above, ni ne managenment did not abate the violation within
the tine set by the inspector. The test as to whether a 104(b)
order was properly issued was enunci ated by the Board of M ne
Qperations Appeals in United States Steel Corporation, 7 |IBVA
109, 116 (1976).(FOOTNOTE 6) It was stated therein that "the
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i nspector's determination to i ssue a section 104(b) order mnust be
based on "facts confronting the inspector at the tinme he issued

t he subject w thdrawal order regardi ng whether an additiona

abat ement period should be allowed.”"" The critical question is
whet her the inspector acted reasonably in failing to extend the
time for abatenent and in issuing the subject order

The citation was issued by inspector John Savine at 10 a.m
on Cctober 6, 1980, after measuring only 80 psi water pressure on
the continuous mner. The inspector gave the operator until
12:30 p.m (2-1/2 hours) to abate the violation, which he thought
was a reasonable tinme to set the punp pressure in the line. The
i nspector was told by the acting section foreman that there was a
punp in the water |ine and that they were going to go back and
make sone changes on the punp.

Before the 2-1/2 hours had expired, M. Reisz arrived on the
section and he told the inspector, who had renai ned on the scene,
that he had been in contact with John Karp and that there was
some m sunder st andi ng or sone di screpancy about the plan. The
i nspector decided at that tine that he would extend the citation
to mdnight that night to "give thema chance to iron out these
problenms with the plan, and also to continue working on the water
pressure problem if that's what they were going to do."

After issuing the extension, the inspector left the mne and
went back to the office. He returned to the m ne the norning of
Cctober 7. Wen he arrived at the m ne that norning, the manager
of mines for Penn Allegh Coal Conpany told himthat they "weren't
going to do anything further with the water pressure, whatever
pressure he had found yesterday, would be the pressure that he
woul d find today, and that they weren't going to do anything nore
about it."

In a discussion with the manager of mnes about issuing a
wi t hdrawal order, the inspector told himthat "if the water
pressure didn't cone up to the specs in the plan, the 100 psi
flow pressure, then he would have to issue what is called a B
order, for short.” The response was "You can go
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ahead and issue it right here, if you want to, you don't have to
go under ground. "

The inspector had to check for hinmself so he went
underground and found that after the changes and adj ustnents that
had been made, the pressure was still only 110 psi under fl ow
condi ti on.

The order of withdrawal was issued at 8:45 a.m on October
7, 1980. M. Reisz, the chief engineer, was on the section at
the tinme and there had been sone discussion between himand the
i nspector. Wen the inspector issued the order, the chief
engineer told himthat "they weren't going to shut the section
down, just go ahead and issue the paper that he had to issue, but
they weren't shutting the section down, and they weren't going to
do anything nore to correct the situation."

Additional tine to abate the violation was not requested by
the operator. The lengths of abatenment tine fixed in the
citation and in the nodification extending the time for abatenent
were reasonable. Mreover, the operator informed the inspector
that no further abatenent efforts would be nade.

The order of withdrawal was properly issued.
ORDER

Citation No. 843526 and Order of Wthdrawal No. 843525 are
AFFI RVED

The contests of Citation No. 843526 and Order of Wt hdrawal
No. 843525 are DI SM SSED

Forrest E. Stewart
Admi ni strative Law Judge

~FOOTNOTE_ONE
1 Section 105(d) reads as foll ows:

"I'f, within 30 days of receipt thereof, an operator of
a coal or other mne notifies he Secretary that the intends to
contest the issuance or nodification of an order issued under
section 104, or citation or a notification of proposed assessnent
of a penalty issued under subsection (a) or (b) of this section
or the reasonabl eness of the length of abatement tine fixed in a
citation or nodification thereof issued under section 104, or any
m ner or representative of mners notifies the Secretary of an
intention to contest the issuance, nodification, or termnation
of any order issued under section 104, or the reasonabl eness of
the length of tine set for abatenent by a citation or
nodi fication thereof issued under section 104, the Secretary
shal I imredi ately advi se the Conmm ssion of such notification, and
t he Conmi ssion shall afford an opportunity for a hearing (in
accordance with section 554 of title 5, United States Code, but
wi t hout regard to subsection (a)(3) of such section), and



thereafter shall issue an order, based on findings of fact,
affirm ng, nodifying, or vacating the Secretary's citation

order, or proposed penalty, or directing other appropriate
relief. Such order shall becone final 30 days after its

i ssuance. The rul es of procedure prescribed by the Conm ssion
shal |l provide affected mners or representatives of affected

m ners an opportunity to participate as parties to hearings under
this section. The Conmi ssion shall take whatever action is
necessary to expedite proceedi ngs for hearing appeal s of orders

i ssued under section 104."

~FOOTNOTE_TWOD
2 Sections 104(a) and 104(b) of the Act read as foll ows:

"(a) If, upon inspection or investigation, the
Secretary or his authorized representative believes that an
operator of a coal or other mine subject to this Act has viol ated
this Act, or any mandatory health or safety standard, rule,
order, or regulation promul gated pursuant to this Act, he shall
wi th reasonabl e pronptness, issue a citation to the operator.
Each citation shall be in witing and shall describe with
particularity the nature of the violation, including a reference
to the provision of the Act, standard, rule, regulation, or order
al l eged to have been violated. In addition, the citation shal
fix a reasonable tinme for the abatenent of the violation. The
requi renent for the issuance of a citation with reasonable
pronmpt ness shall not be a jurisdictional prerequisite to the
enf orcenent of any provision of this Act.

"(b) If, upon any followup inspection of a coal or
other mne, an authorized representative of the Secretary finds
(1) that a violation described in a citation issued pursuant to
subsection (a) has not been totally abated within the period of
time as originally fixed therein or as subsequently extended, and
(2) that the period of time for the abatenent should not be
further extended, he shall determine the extent of the area
affected by the violation and shall pronptly issue an order
requiring the operator of such mne or his agent to i mediately
cause all persons, except those persons referred to in subsection
(c), to be withdrawn from and to be prohibited fromentering,
such area until an authorized representative of the Secretary
determ nes that such violation has been abated.”

~FOOTNOTE_THREE

3 Exhibit O 4, a schematic diagramof the water spray system
shows a val ve bearing the caption "flush valve" |ocated outby the
cut-off valve and outby the point marked "X' on that exhibit as
t he place where neasurenments were taken. The valve referred to
by the witness as a cut-off valve bears the caption "ball valve"
on Exhibit O 4.

~FOOTNOTE_FQOUR
4 The judge in Sewell also stated that:
"The fact that Sewell fornerly had an approved pl an
whi ch had not been di sapproved in witing is not a defense to
this violation. That plan was abandoned by Sewell."

~FOOTNOTE_FI VE
5 Section 75.316 provides, for the nost part, only for the



adoption by the mne operator of an approved ventilation system
and net hane and dust-control plan. 1t has been held, however, to
require conpliance with this plan as well. Violations of section
75.316 have been found for failure to conply with ventilation

pl ans. Zeigler Coal Conpany, 4 |IBMA 30 (January 28, 1975),

aff'd., 536 F.2d 398 (D.C. Cr. 1976).

~FOOTNOTE_SI X
6 The Board was addressing section 104(b) of the Federa

Coal M ne Health and Safety Act of 1969, 30 U.S.C. 0801 et seq.
(1970), which reads as foll ows:

"Except as provided in subsection (i) of this section
i f, upon any inspection of a coal mne, an authorized
representative of the Secretary finds that there has been a
viol ation of any mandatory health or safety standard but the
vi ol ati on has not created an inmm nent danger, he shall issue a
notice to the operator or his agent fixing a reasonable time for
t he abatenent of the violation. If, upon the expiration of the
period of tinme as originally fixed or subsequently extended, an
aut hori zed representative finds that the violation has not been
totally abated, and he also finds that the period of tine should
not be further extended, he shall find the extent of the area
affected by the violation and shall pronptly issue an order
requiring the operator of such mne or his agent to cause
i medi ately all persons, except those referred to in subsection
(d) of this section, to be withdrawn from and to be prohibited
fromentering, such area until an authorized representative of
the Secretary determ nes that the violation has been abated."

This section of the 1969 Act and section 104(b) of the
1977 Act are substantially simlar with respect to the
requi renents each inposes on an inspector confronted with an
operator's failure to abate a violation within the tine
speci fi ed.



