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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. YORK 80-13-M
PETI TI ONER A/ O No. 30-00075- 05003H
V. Haverstraw Quarry & M|
HUDSON Rl VER AGGREGATES, | NC.,
RESPONDENT
DEC!I SI ON

ORDER TO PAY

Appear ances: WIlliam M Gonzal ez, Esq., Ofice of the Solicitor,
U S. Department of Labor, New York, New York,
for Petitioner, MSHA Frederick Braid, Esq., Rain
and Pogrebin, Mneola, New York, for Respondent,
Hudson Ri ver Aggregates, Inc.

Bef or e: Judge Merlin

This case is a petition for the assessnent of a civil
penalty filed by MSHA agai nst Hudson Ri ver Aggregates, Inc. A
heari ng was held on Cctober 15, 1980.

At the hearing, the parties agreed to the foll ow ng
stipulations (Tr. 3-4):

(1) The operator is the owner and operator of the subject
facility.

(2) The operator and the facility are subject to the
jurisdiction of the Federal Mne Safety and Health Act of 1977.

(3) | have jurisdiction in the case.

(4) The inspector who issued the subject citation was a
duly authorized representative of the Secretary.

(5) A true and correct copy of the subject citation was
properly served upon the operator.
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(6) Inposition of a penalty in this matter will not affect
the operator's ability to continue in business.

(7) The alleged violation was abated in good faith.
(8) The operator's history of prior violations is snmall.
(9) The operator's size is noderate.

(10) The operator's witness, N. O arke Applegate is
accepted as an expert in the field of structural design of
conveyors, including sand conveyors.

(11) The MSHA inspector is accepted as an expert,
generally, in mne health and safety.

At the hearing, docunentary exhibits were received and
wi t nesses testified on behalf of MSHA and the operator (Tr.
8-161). At the conclusion of the taking of evidence, the parties
wai ved the filing of witten briefs, proposed findings of fact
and conclusions of law. Instead they agreed to make ora
argunent and have a decision rendered fromthe bench (Tr. 162).
A deci sion was rendered fromthe bench setting forth findings and
conclusions with respect to the alleged violation (Tr. 174-178).

BENCH DECI SI ON
The bench decision is as foll ows:

This case is a petition for the assessnent of a civil
penalty for an alleged violation of 30 CFR 56. 9-2.
Section 56.9-2 provides as follows: "Equipnent defects
affecting safety shall be corrected before the
equi prent i s used."

The subject citation sets forth:

Approxi mately 20 cross sectional braces were
rusted away in a 60 foot section of the sand
conveyor. The three inch by one quarter inch main
angl es of the franework were rotted in severa
areas along the entire I ength of the conveyor.
Many cross sectional braces were rotted away for
the entire length of the conveyor. 250 feet.

Hei ght on the end of the conveyor approxi mately 40
feet. (Oder nodified to allow wel ders and ot her
necessary mai ntenance personnel to make the
necessary repairs.)

| find a violation existed. There is sone conflict in
the testinony with respect to the extent of the rusted
and deteriorated angle irons and other supports. After
due
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consi deration, | accept the inspector's description
including his statements setting forth that 60 upright
angl e iron supports above the horizontal angle iron support,
as well as 60 cross section supports bel ow were rusted and
deteriorated. | further accept his testinony that the 60
rusted supports above were not in contact with the horizonta
angle iron and that the 20 below (directly over the roadway)
al so were not attached.

I further conclude that the witten citation adequately
covers the description given by the inspector in his
testinmony. The reference to 20 cross sectional braces
in the first sentence of the citation refers to the
bott om supports and the second and third sentences of
the citation cover both supports above and bel ow t he
hori zontal support.

There can be no doubt that this condition affected
the safety of the conveyor belt. Both the inspector and
the operator's plant manager expl ai ned how t he "above"
supports are for the vertical weight |oad and how the
"bottom' cross supports are for lateral support. When
t hese supports are in proper condition they enhance
safety. Conversely, their poor condition adversely
af fects safety.

Mor eover, al though the operator's expert engineer
expressed the view that the 50 per cent deterioration
in effectiveness of the upper angle irons which he saw
did not affect safety, he adnmitted that a decrease in
ef fecti veness of 75 to 80 per cent would create a
danger of collapse. This mandatory standard requires
only that defects "affecting"” safety shall be
corrected. It does not mean that an operator can wait
until the equipnent is on the brink of a tota
breakdown before it renedies the situation. |
recogni ze that this conveyor had a cable system
wal kway outriggers and 45 degree supports, which added
to safety. However, this does not nean that the
defects cited by the inspector did not reflect
negatively upon safety. They surely did. |ndeed,
safety was affected even when the operator's evidence
is considered by itself. The operator's expert engi neer
testified that mai ntenance was necessary because if the
uncorrected situation were allowed to becone worse, it
m ght not have been possible to join new welds to the
old netal, thereby making repairs inpossible and
necessitating construction of an entirely new conveyor
system The expense that construction of a new system
woul d require mght mean further delay on the
operator's part, thereby adversely affecting safety in
still another way.

Accordingly, | conclude there was a violation
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dat e

| further conclude the violation was serious because,
as the inspector testified, the danger of serious injury or
even death would be present if the belt collapsed. The
operator's plant superintendent testified that fifteen
supports, all next to each other, over the roadway, had
to be replaced. However, | find that gravity was substantially
mtigated because cables, wal kway outriggers and other factors
added to safety above and beyond the components cited by the
i nspect or.

| recognize the operator had ordered nmaterials
necessary for repairs. Nevertheless, | find the
operator was negligent. This condition existed for
some time and was becom ng progressively worse.

The parties have stipulated that there was good faith
abatement; inposition of a penalty will not affect the
operator's ability to continue in business; the
operator is noderate in size; the operator has only a
small history of prior violations. | accept all these
stipul ations.

Bearing in mnd that gravity was mtigated, the
operator's noderate size and snall history of previous
violations, a penalty of $250 is assessed.

ORDER
The operator is ORDERED to pay $250 within 30 days of the
of this decision.

Paul Merlin
Assi stant Chief Adm nistrative Law Judge



