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New Yor k, for Respondent

Bef or e: Judge Melick

This case is before me upon a petition for assessnent of
civil penalty under section 110(a) of the Federal Mne Safety and
Heal th Act of 1977, 30 U. S.C. 801 et seq., the "Act," alleging
two violations of health regul ations. The general issue is
whet her the Atlantic Cenent Conpany, Inc., (Atlantic) has
viol ated the provisions of the Act and its inplenmenting
regul ati ons charged herein and, if so, the appropriate civil
penalties to be paid.

At hearing held in Al bany, New York, on June 17 and 18,
1980, the parties noved to settle Citation No. 205221. Atlantic
was charged therein with one violation of 30 C F.R [56. 5-60,
for exceedi ng perni ssible noise exposures in the cab of a
scraper. A reduction of penalty from$78 to $50 was proposed
because of Atlantic's extraordinary efforts in abating the
violative condition. |t spent $5,6000 installing
noi se- suppressi ng engi neering controls in the cited scraper cab
| approved the proposal at hearing as being consistent with the
criteria under section 110(i) of the Act and affirmthat decision
at this tine.

The citation remaining at issue (No. 205351) charges one
violation of the standard at 30 C F.R [56.5-1(a). That
standard requires, in essence, that enployee exposure to airborne
cont am nants not exceed certain limts. The citation here
charges that crane operator M chael Fatica was exposed to
silica-bearing dust in an anount exceeding those limts.
Atl antic does not appear to deny that Fatica was in fact exposed
as charged (See Atlantic's brief) but cites the provisions of 30
C.F.R 056.5-5 by way of defense.
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That section provides, in essence, that where accepted

engi neering control neasures have not been devel oped or when
necessary by the nature of the work involved (for exanple, while
establ i shing controls or occasional entry into hazardous

at nospheres to perform mai ntenance or investigation), enployees
may work for reasonable periods of time in concentrations of

ai rborne contam nants exceeding permssible levels if they are
protected by appropriate respiratory protective equi pment under
certain conditions. MSHA adnits that the provisions of section
56. 5-5 woul d have furnished a valid defense to the citation had
t he subj ect enpl oyee been wearing such protective equi pnent at
the tine in question (see Petitioner's Brief at p. 3 and Tr.
128).

The credi ble evidence in this case |l eads to the inescapable
concl usion that the subject enployee was not in fact "protected”
by appropriate respiratory equi pment even though such protective
equi pment was clearly available to him MSHA i nspector
Kettl ecanp saw the enpl oyee on four occasions for approxinmately 3
to 4 minutes each and the enpl oyee was not wearing a respirator
on any of these occasions. According to Kettlecanp, the enployee
did not even have a respirator on or about his person. The
subj ect enpl oyee, M chael Fatica, admitted that he could not
renenber whether he wore a respirator that day. In light of this
adm ssion made shortly after the violation, | can give but little
credence to his self-serving testinony at hearing that he thought
he had worn the respirator "once in a while" that day. It is
reasonable to infer therefore that Fatica was not in fact
"protected" by appropriate respiratory protective equi prment
during the time of the cited exposure. Under the circunstances,
Atlantic clearly has not nmet its burden of proving the
affirmati ve defense provided by section 56.5-5. Accordingly, |
find that the violation has been proven as charged.

Al though a violation of the cited standard would in nost
cases be considered serious, under the unusual circunstances of
this case, |I find only mninmal gravity. The exposed enpl oyee
ordinarily worked within an air-conditioned and pressurized cab
wher e exposure to airborne contan nants had been shown by prior
testing to have been within permssible [imts. On the date of
this citation, the equipnent had broken down and the enpl oyee was
t heref ore working outside of the protected cab in an environnment
to which he was not ordinarily exposed.

| also find that the failure to have utilized respiratory
protective equipnment in this case was due solely to the negligent
or intentional failure of the individual enployee and not to any
negl i gence on the part of Atlantic. MSHA inspector Thomas
Reszni ak conceded at hearing that Atlantic had in effect at the
time the citation was issued "a very good respirator policy and
program’ and that part of that programwas "to ensure" that the
men wore respirators when they were in dusty areas. The conpany
then had on hand an anple supply of approved respirators and
i ndeed a box of respirators was kept in the crane cab where the
subj ect "enpl oyee" usually worked. The enpl oyees had been
instructed on howto fit and wear those respirators.



Di sci plinary action had al so been taken in the past agai nst
enpl oyees who viol ated conpany rul es regardi ng the use of
respirators. This evidence is not disputed. Under the
circunstances, | consider that a nom nal penalty of $10 is
appropriate for the violation.
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CORDER

Upon consideration of the entire record in this case and in
light of the criteria set forth in section 110(i) of the Act, |
her eby ORDER t hat Respondent pay the follow ng penalties within
30 days of the date of this decision:

Citation No. 205221 -- $50
Citation No. 205351 -- $10

Gary Melick
Admi ni strative Law Judge



