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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. DENV 79-554- PM
PETI TI ONER A/ O No. 41-02789- 05001F
V. Di xon Under ground M ne

CONTI NENTAL O L COVPANY,
RESPONDENT

DECI SI ON

Appear ances: Robert Fitz, Ofice of the Solicitor, U S. Departnent
of Labor, Dallas, Texas, for Petitioner Karl Skrypak,
Esq., Consolidation Coal Conpany, Pittsburgh,
Pennsyl vani a, for Respondent

Bef or e: Judge Stewart

The above-captioned case is a civil penalty proceeding
brought pursuant to section 110( FOOTNOTE 1) of the Federal M ne
Safety and Health Act of 1977 (hereinafter, the Act), 30 U S.C. 0O
820(a). At the hearing in this matter held in Corpus Christi,
Texas, the parties entered into stipulations, called wtnesses
and presented docunmentary evi dence.

At the conclusion of the hearing, the parties were infornmed
of their right to submt proposed findings of fact and
conclusions of law. It was agreed that this subm ssion would be
deferred until 30 days after a decision was rendered by the
Federal M ne Safety and Heal th Revi ew Conm ssi on regardi ng the
liability of owner-operators and i ndependent contractors. After
the pertinent decisions, Ad Ben Coal Conpany, Docket No. VINC
79-119 (Cctober 29, 1979), and Monterey Coal Conpany, Docket No.
HOPE 78-469 et seq. (Novenber 13, 1979), were issued, an order
was issued requiring that those parties desiring
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to submit briefs do so on or before 30 days after receipt of the
transcript. The parties did not file proposed findings of fact
and conclusions of |law or any other brief within the specified
time.

The stipul ations presented by the parties at the outset of
the hearing were as foll ows:

1. The Dixon Underground Mne is subject to the
jurisdiction of the Federal Mne Safety and Health Act
of 1977, Pub. L. 95-164 (Act), dated Novenmber 9, 1977.

2. The Admi nistrative Law Judge has jurisdiction
over this proceeding under the 1977 Act.

3. The subject order, and term nation thereof,
were properly served by a duly authorized representative
of the Secretary of Labor upon an agent of Respondent at
the dates, times, and places stated therein, and may be
admtted into evidence for the purpose of establishing
their issuance and not for the truthful ness or
rel evancy of any statenments asserted therein.

4. The assessnent of a civil penalty in this
proceeding will not affect the Respondent's ability to
continue in business.

5. The alleged violation was abated in a tinmely
fashi on and the operator denonstrated good faith in
attai ni ng abat enment.

6. The appropriateness of the penalty, if any, to
the size of the operator's business should be determ ned
based on the fact that in 1978 the Di xon Underground
Mne, 1.D. No. 41-02789, was a noncoal mine. The
under ground m ne had been open for only 3 days; |ess
than 100 hours had been worked at the underground m ne
and the size of the controlling company, if found to be
Continental G| Conpany (now known as Conoco, Inc.),
woul d be over 6 million annual hours worked or if found
to be Coast M ning Conpany woul d be under 60,000 annua
hour s wor ked.

7. The Respondent did not have any history of previous
violations at the underground mne in that the average
nunber of violations assessed per year in the preceding
24 nmonths was O and that the average nunber of
vi ol ati ons assessed per inspection day in the precedi ng
24 nonths was O.

8. As far as the gravity criteria is concerned:
The event occurred; it was a fatal injury; affecting one
(1) person.
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9. Aviolation of 30 CF.R 0[057.3-20 occurred in
t he subj ect underground m ne bei ng excavated by Coast M ning
Conpany, an independent contractor working under a contract
with Continental QI Conpany.

The stipulations establish that at the time of the citation
the Di xon Underground M ne was a snmall mne which had been open
for only 3 days and | ess than 100 hours had been worked. The
m ni ng operations of Continental G| Conpany (hereinafter
Conoco), the controlling conpany, were large with over 6 mllion
hour s wor ked.

The Di xon Underground M ne had no history of previous
violations. The assessnent of a civil penalty in this proceedi ng
will not affect the Respondent's ability to continue in business.

The gravity of the violation is high. The accident resulted
ina fatality.

The al |l eged violation was abated in a tinely fashion and the
operator denonstrated good faith in attaining abatenent after
noti ce of the violation

The parties also stipulated that a violation of 30 CF. R 0O
57.3-20 occurred in the subject underground m ne being excavated
by Coast M ni ng Conpany, an independent contractor working under
a contract with Continental G| Conmpany. This establishes that
there was a violation by the operator and that Coast M ning was
an i ndependent contractor. Therefore, two issues remain. The
initial question is whether Respondent Conoco can be held liable
for the stipulated violation. |If Respondent is liable for the
vi ol ati on, the negligence of Respondent must be determ ned, al ong
with other statutory criteria, to ascertain the amount of the
civil penalty that nmust be assessed.

There is no serious dispute as to the material facts
established by the record in this case. On March 1, 1978,
Respondent, Conoco, entered into a contract with Coast M ning
Conmpany (herei nafter, Coast) under which the latter, as an
i ndependent contractor, would renove ore reserves remaining in
the walls of Respondent's pits. Coast was a snall corporation
whi ch existed for 4 nonths, from My to Septenber 1978. Donal d
Buddecke was its owner and president, as well as supervisor of
its mning operations.

The proposed nmethod of mning was experinental. It had been
conceptual i zed and devel oped by Donal d Buddecke. A small drift
woul d be cut into a pit wall. A slusher sitting outside the

drift would pull a bucket back and forth to renove the ore. The
sl usher had been designed and built by M. Buddecke.

Hypot hetically, no mner would be required to proceed into the
excavated area so ground support would, therefore, be
unnecessary.

M ning on a day-to-day basis was to be carried out by Robert
Qusley. In testinony, Donal d Buddecke stated that Robert CQusely



was to be the "laborer-contractor.” He was to be paid on the
basis of tons of ore extracted, but worked under the supervision
of Donal d Buddecke.
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Coast began operations at the D xon Underground M ne on August
8, 1978. The Dixon Mne was |ocated in Respondent's Dickson Pit,
al so designated as Man Site No. 13. The first drift was cut with
a front-end | oader. After 3 days of operation, the initial drift
had been extended approximately 25 feet. Its height was
approximately 7 feet and its wdth 5-1/2 feet.

On the afternoon of August 10, 1978, two individuals were
present at the Dixon Mne. The first of these was Robin
Buddecke, the son of Donal d Buddecke and an enpl oyee of Coast.
The second individual was Robert Qusley. Donald Buddecke had
left for Corpus Christi to obtain supplies on the prior evening.
He was scheduled to return on the evening of August 10. Donald
Buddecke testified that he had |eft orders for Robert CQusley and
Robi n Buddecke to begin tinbering the roof in the drift to a
di stance of 15 or 20 feet. He stated that he ordered that no one
proceed into the drift past the tinber-supported roof unless they
were in the front-end | oader.

At approximately 4 p.m on August 10, 1978, a roof fal
occurred in the Dixon Underground Mne. The fall resulted in the
death of Robert CQusley. He had proceeded approxi mately 15 feet
i nby the mouth of the drift. Tinbering had been installed only
at the nouth of the drift and no roof support had been installed
i nby the nout h.

Robi n Buddecke was unable by hinself to extricate M.
Qusley. He drove 2 mles to the nearest active Conoco site, the
Franklin Pit, and obtained the assistance of Conoco personnel. A
m ne foreman and several other Conoco enpl oyees proceeded to the
Di xon M ne and renoved Robert Qusley's body fromthe drift.
Rol and Henry, one of Respondent's mine superintendents, arrived
at the Dixon Mne 30 mnutes after being notified of the
accident. Horace Harper, manager of the Conqui sta Project,
arrived at 5:30 p.m

After the accident, operations ceased at the D xon
Underground M ne. James Sweeney, one of Respondent's safety
engi neers, filed a document with MSHA noting the closing of the
m ne. He conpleted the actual closure of the mne pursuant to
i nstructions given by Al ex Baca, an MSHA i nspector

MSHA began its investigation of the accident on August 11
1978. On August 14, 1978, Al ex Baca issued an order of
wi t hdrawal pursuant to section 107 of the Act. He described the
condition or practice as follows: "No means of ground support
was being used at the tinme of the fatal accident; the drift was
approximately 25 to 40 feet in the pit wall and only one tinber
set had been installed at the entrance."” |Inspector Baca
term nated the order after the m ne had been barricaded and
permanently sealed with waste materi al

I nspect or Baca cited Respondent because "Continental had the
I D Nunber, so, as far as (the inspector) was concerned, (Donald
Buddecke) was part of Continental G| Conmpany, although he was
t he owner of Coast M ning Conpany." In the opinion of the



i nspector, "Coast was conducting the operation at the Di xon M ne,
but doing so wi thout an identification nunber; if Coast had been

m ning i n anot her area--one to which an identification nunber had
not been
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assigned to Conoco--it would have been mining illegally."” The
identification number for the Di xon Underground M ne was issued
in Conoco's nane on August 11, 1978. That is, it was issued after
the fatality.

Donal d Buddecke had attenpted to obtain an identification
nunber for Coast. He testified that he had been inforned by an
MSHA official that he could not be given an identification nunber
because he did not own the mne. Janes Sweeney provided
assistance to Coast in its effort to obtain an identification
nunber in Coast's nane. M. Sweeney testified that this was not
normal |y done but "this (was) a special project and we wanted to
assi st these people to get a mine |ID nunber because we j ust
couldn't be responsible for their safe conduct on the job." He
stated that he was unsuccessful in his attenpt because NMSHA
officials felt that the legal definition of "independent
contractor"” had yet to be determ ned.

The witnesses generally agreed that the conparative
experti se of Donal d Buddecke and that of Conoco was such that
Conoco enpl oyees were not accorded supervisory authority over
Coast's operations. Conoco approved the mning nmethods to be
used, but had no involvenment in the actual mning. The
contractors and enpl oyees of Coast were subject only to Coast
control and supervision. Donald Buddecke was given a free hand
to carry on the mning operations at the Dixon Mne as he saw
fit.

Conoco contractually reserved the right to i nspect Coast
operations and require correction of unsatisfactory work. The

cl ause reads as follows: "Conoco shall have the right of access
to the work herein contenplated and shall have the right of
i nspection thereof. |If, as a result of such inspection, it is

Conoco's opinion that contractor's work is unsatisfactory, such
unsatisfactory condition shall be pronmptly corrected by
contractor at contractor's expense.” Donald Buddecke testified
that the clause was standard and was intended to be a broad
statenment; its scope m ght enconpass conditions affecting safety
if Coast was conmitting a flagrant violation, including inproper
timbering practices.

A nunber of Conoco's supervisory enpl oyees had been present
in the Dickson Pit on August 10, 1978, prior to the occurrence of
the accident. Horace Harper testified that he had been at the
pit on August 10, 1978, at approximately 9 a.m for 15 to 20
m nutes. H's purpose was to make sure that nobody was
interfering with Coast. He had not received conplaints of such
interference. James Sweeney had been in the vicinity of the
Di xon M ne at 4 o' clock on August 10, 1978, to take pictures of
the Dixon Mne for a project newsletter. These individuals had no
authority and made no effort to advise or supervi se Coast
enpl oyees on these occasions.

Conoco had completed its own mning in the Dickson Pit prior
to Coast's initiation of mning operations on behal f of Conoco.
The only active presence of Conoco in the Dickson Pit was an



operative water punp.

The question as to whet her Respondent can be held liable for
the stipulated violation nmust be answered in the affirmative.
Section 110(a) of the
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Act requires that: "The operator of a coal or other mne in
which a violation occurs of a mandatory health or safety standard
or who violates any other provision of this Act, shall be
assessed a civil penalty by the Secretary * * *." Conoco was

t he owner of the D xon Underground M ne and, as such, was the
operator of that m ne. ( FOOTNOTE 2) Consequently, it is subject to
the assessnment of civil penalties pursuant to section 110(a). This
is so despite the fact that the violation was due to acts by
Coast whose status at the tine was that of an independent
contractor. An owner-operator can be held responsible w thout
fault for a violation of the Act committed by a contractor. The
Federal M ne Safety and Heal th Revi ew Conm ssion has recently
ruled on this question in two cases, Secretary of Labor, M ne
Safety and Health Revi ew Comri ssion v. AOd Ben Coal Conpany
(MSHRC Docket No. VINC 79-119) (now pending before the Circuit
Court of Appeals of the District of Colunbia, Docket No.
79-2367), and Monterey Coal Conpany v. Secretary of Labor, M ne
Safety and Health Administration and United M ne Wrkers (NMSHA
Docket Nos. HOPE 78-469 through HOPE 78-476), now on appeal to
the Fourth Grcuit Court of Appeals. 1In Ad Ben, the Conm ssion
held that the Secretary of Labor retained the discretion under
the Act to cite the m ne owner even though the 1977 Anendnents
anended the definition of "operator” to include "any independent
contractor perform ng services or construction”™ at a mne. In
Mont erey Coal, the Conmission, citing Ad Ben, reversed an

adm ni strative | aw judge's ruling decision in which he had held
the owner not [iable.

The remaining issue to be determ ned under the statutory
criteria is whether Respondent was negligent.(FOOTNOTE 3) The
record does not support a finding of negligence on the part of
Respondent. No showi ng was nade that Respondent knew or shoul d
have known of the failure to conply with the mandat ory standard.
Cl early, Conoco had no actual know edge of the violation of the
mandat ory standard. Those Conoco enpl oyees who had been in the
i mediate vicinity of the Dixon M ne observed the portal of the
m ne but could not and did not observe roof conditions within the
m ne. They had neither the general authority under the
contractual agreenent between the parties nor the expertise to
supervi se the two Coast enpl oyees.
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Moreover, it was not established that Respondent shoul d have
known of the conditions or practices which led to the death of
Robert CQusley. The imedi ate cause of the accident was the
failure of the deceased to heed instructions of Donal d Buddecke
to the effect that he should not proceed under unsupported roof.
Al t hough Respondent contractually reserved a neasure of control
over the broader aspects of Coast's operations, it did not
supervi se Respondent's enpl oyees or exercise control over
day-to-day mning operations, including matters of safety during
dai ly operations. Respondent could not have known that Robert
Qusl ey woul d proceed unprotected under unsupported roof.

The Federal M ne Safety and Health Revi ew Commi ssion, on
August 4, 1980, issued its decision in Secretary of Labor, M ne
Safety and Health Administration (MSHA) v. Pittsburgh & M dway
Coal M ning Conpany (P& . That case was remanded to the judge
to allow Petitioner an additional opportunity to elect the
parties against which it desired to proceed.

In view of the Conm ssion's decision, an order was issued
affording the Secretary of Labor an opportunity to determ ne
whet her to continue to prosecute the citations agai nst Conoco, or
t he i ndependent contractor which was clainmed to have violated the
standards cited, or both.

The Secretary conplied with that order by filing the
foll owi ng response: "In response to your Septenber 11, 1980
order to elect parties against which petitioner is to proceed,
pl ease be advised that the Secretary of Labor elects to proceed
against only Continental G| Conpany. The Secretary of Labor
el ects not to proceed agai nst Coast M ning Conpany." (FOOTNOTE 4)

In consideration of the stipulations, findings of fact and
concl usions of law contained in this decision, an assessnent of
$500 is appropriate under the criteria of section 110 of the Act:

CORDER

It is ORDERED that Respondent pay the sum of $500 wi thin 30
days of the date of this decision

Forrest E. Stewart
Admi ni strative Law Judge

~FOOTNOTE_ONE
1 Section 110(a) of the Act reads as foll ows:

"The operator of a coal or other mne in which a
violation occurs of a mandatory health or safety standard or who
vi ol ates any other provision of this Act, shall be assessed a
civil penalty by the Secretary which penalty shall not be nore
t han $10, 000 for each such violation. Each occurrence of a
violation of a mandatory health or safety standard may constitute
a separate offense.”
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2 In section 3(d) of the Act, the term"operator" is defined
to nean "any owner, |essee, or other person who operates,
controls, or supervises a coal or other mne or any independent
contractor perform ng services or construction at such mne."

~FOOTNOTE_THREE

3 Section 110(i) of the Act provides:

"The Conmi ssion shall have authority to assess al

civil penalties provided in this Act. |In assessing civil
nmonet ary penalties, the Conm ssion shall consider the operator's
hi story of previous violations, the appropriateness of such
penalty to the size of the business of the operator charged,
whet her the operator was negligent, the effect on the operator's
ability to continue in business, the gravity of the violation
and the denmonstrated good faith of the person charged in
attenpting to achieve rapid conpliance after notification of a
violation. |In proposing civil penalties under this Act, the
Secretary may rely upon a sunmary review of the information
avail able to himand shall not be required to nmake findi ngs of
fact concerning the above factors."

~FOOTNOTE_FQOUR

4 Subsequent to that response by the Secretary, Conoco filed
aletter stating that it would seem appropriate that an order to
furnish informati on be i ssued agai nst the Secretary to ascertain
the basis of his election. The letter, which was not in the form
of a motion, suggested that such order be patterned after the
enf orcenent gui del i nes concerni ng i ndependent contractors |listed
in 45 Federal Register 128 at 44497 (July 1, 1980). Al evidence
al ready having been presented at the hearing prior to the time of
the promul gation of the guidelines, no order for additiona
i nformation was issued.



