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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WEVA 80- 352
PETI TI ONER A/ 0 No. 46-01455-03039
V. Gsage No. 3 Mne

CONSOLI DATI ON COAL COVPANY,
RESPONDENT

DECI SI ON APPROVI NG SETTLEMENT
AND
ORDERI NG PAYMENT OF CI VI L PENALTY

Appear ances: Corvette Rooney, Esq., Ofice of the Solicitor, US.
Departnment of Labor, Phil adel phia, Pennsyl vani a,
for Petitioner Samuel P. Skeen, Esq., Consolidation
Coal Conpany, Pittsburgh, Pennsylvania, for Respondent

Bef or e: Judge Cook

A proposal for a penalty was filed pursuant to section
110(a) of the Federal Mne Safety and Health Act of 1977 (Act) in
t he above-captioned proceeding. An answer was filed, a
prehearing order was issued, and the case was schedul ed for
hearing. On August 25, 1980, Petitioner filed a notion
requesti ng approval of a settlenent and for dism ssal of the
proceedi ng. On August 28, 1980, an order was issued requiring
Petitioner to furnish certain additional informtion necessary to
properly eval uate the proposed settlenment. Certain additiona
information was filed on Septenmber 9, 1980. A copy of the
accident investigation report was filed at the hearing on
Sept enber 18, 1980, and the matter was continued to permt
further study of the report.

Information as to the six statutory criteria contained in
section 110 of the Act has been submitted. This information has
provided a full disclosure of the nature of the settlenent and
the basis for the original determ nation. Thus, the parties have
conmplied with the intent of the law that settlenment be a matter
of public record.
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The proposed settlenent is identified as foll ows:

30 CF.R
Citation No. Dat e St andar d Assessnent Sett| ement
630835 8/ 21/ 79 75.512 $1, 000 $ 800
630873 8/ 21/ 79 75. 1403 500 500
Tot al s: $1, 500 $1, 300

Petitioner advances the follow ng reasons in support of the
proposed settl enent:

* * * * * * *

3. On August 21, 1979 there was an accident at the
Gsage No. 3 Mne in which four miners were injured when
atrip of |Ioaded cars and a | oconotive drifted out onto
the mai n haul ageway froma side-track and collided with
a personnel carrier. None of the men received any
per manent or serious injuries. As a result of that
acci dent an MSHA investigation was conducted. Two
citations were issued during the course of that
i nvestigation. This settlenment agreenment applies to
one of the two citations.

The Respondent has agreed to tender the full ampunt
of the original assessnent, i.e. $500, in citation No.
0630873. The six statutory criteria have been
consi dered and the circunstances surrounding the
i ssuance of the citation have been reviewed. Citation
No. 0630873 (30 CFR 75.1403) was issued because there
was a violation of Safeguard Notice No. 1LA (6-16-76),
whi ch required that positive acting stop bl ocks or
derails be used on all parked track-haul age equi prment.
The viol ation was one of the causes of the haul age
accident and caused injuries to four enployees. The
violation did not result fromthe operator's
negl i gence. The miners who parked the train discovered
the defective stop block and reported it to managenent
i mediately. This was done a short tinme before the
time of the accident. Thus, there was no way
managenment coul d have known of the violation. There is
no evi dence that managenent had prior notice of the
violation or that the violation had existed for a
sufficient period of tinme so that managenent shoul d
have known about it.

Citation No. 0630835 (30 CFR 75.512) was issued
because the weekly el ectrical exam nations of five different
| oconoti ves was i nadequate. The violation was one of
t he causes of the accident in which four enployees were
injured. The special assessnent sets forth that the
operator was negligent because the exam nation of the
brakes on the | oconotives had been i nadequate, i.e.
the fact that the brakes were defective
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was overl| ooked or disregarded. However, further investigation
has reveal ed that the operator's records indicated that the
brakes were bei ng checked weekly and no i nadequacy had been
noted. The inspector, who issued the citation, noted that the
operator could not have known of this violation. Managenent
personnel woul d not have had occasion to operate these notors,
and if a problemwas not reported, managenent woul d be unaware of
it. This factor does not elimnate the operator's negligence; it
does however slightly mtigate it. A reduction in penalty to
$800 from $1000 is warranted and shoul d be approved.

The violations were abated within a reasonabl e period
of tinme.

The reasons gi ven above by counsel for Petitioner for the
proposed settl enent have been reviewed in conjunction with the
information submtted as to the six statutory criteria contained
in section 110 of the Act. After according this informtion due
consi deration, it has been found to support the proposed
settlenent. It therefore appears that a disposition approving
the settlenment will adequately protect the public interest.

CORDER

Accordingly, IT IS ORDERED that the proposed settlenment, as
outlined above, be, and hereby is, APPROVED

IT 1S FURTHER ORDERED t hat Respondent, within 30 days of the
date of this decision, pay the agreed-upon penalty of $1, 300
assessed in this proceedi ng.

John F. Cook
Admi ni strative Law Judge



