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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PITT 78-430-P
PETI TI ONER A.C. No. 36-03425-02015 V
V.

Mapl e Creek No. 2 M ne
UNI TED STATES STEEL CORPORATI ON,
RESPONDENT

DECI SI ON

Appear ances: Stephen Kraner, Esq., Ofice of the Solicitor, U S. Departnment
of Labor, for Petitioner
Loui se Synons, Esq., for Respondent

Before: Judge WIIiam Fauver

Thi s proceedi ng was brought by the Secretary of Labor under
section 109(a) of the Federal Coal Mne Health and Safety Act of
1969, 30 U.S.C. 0801 et seq., for assessnent of civil penalties
for alleged violations of mandatory safety standards. The case
was heard at Pittsburgh, Pennsylvania. Both parties were
represented by counsel, who have submtted their proposed
findi ngs, conclusions, and briefs follow ng receipt of the
transcript.

Havi ng consi dered the contentions of the parties and the
record as a whole, | find that the preponderance of the reliable,
probative, and substantial evidence establishes the foll ow ng:

FI NDI NGS OF FACT

1. At all pertinent tines, Respondent United States Steel
Cor poration operated a coal mne known as the Maple Creek No. 2
M ne in Washi ngton County, Pennsyl vani a, which produced coal for
sales in or substantially affecting interstate comerce.

2. Respondent used a continuous-mning nmethod in the Mple
Creek No. 2 Mne. The continuous mner was powered electrically
froma power source that was | ocated about seven bl ocks fromthe
section. Each block was driven on an 85-foot center. Power to
the machi ne could be cut off at the power source or by using the
breaker sw tch, which was |ocated on the side of the machine.
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3. On August 30, 1977, at about 8:30 a.m, federal mne
i nspector David E. McCusker arrived at the 2 main, 7 flat, 35
room section of the mne. The day-shift crew was m ning and
| oadi ng coal with the continuous mner. The inspector observed
the mner in operation for a short while before the operator was
forced to stop the nmachi ne because of a rupture in the hydraulic
system Paul Gaydos, the assistant mine foreman, and the
mechani ¢, WIIiam Huddock, were imediately notified of the
probl em

4. The mechanic activated the punp nmotor to force hydraulic
fluid through the systemso that he could |l ocate the rupture.
The inspector could hear the sound of dripping oil imediately in
front of the operator's conpartnment but he was unable to see the
| eaki ng hose.

5. Directly in front of the operator's conpartnent was a
val ve chest, which housed nunerous hoses that fed hydraulic fluid
to various parts of the nachine. The valve chest was protected
by a side guard, which was secured by four bolts, and a top guard
or lid. Two bolts were on top of the nmachi ne and secured the top
and side guards together. The side guard was about 30 inches by
40 inches.

6. Wen the foreman arrived, the operator was backing the
m ner out fromthe working face to provide nore roomto |ocate
and repair the I eak. The mechanic had just left the area to get
his tools. To find the |eak, the foreman had the punp notor
turned off and renoved the tram cover or cat notor cover, which
protected the cat notor hoses near the bottom of the machine.
However, he was unable to find the | eak under the tram cover.

7. The mechanic returned with his tools and spare parts and
t he i nspector observed him hol ding a crescent wench and reaching
t hrough a snmall openi ng behind the val ve chest guard. The
i nspector believed he was trying to uncouple the oil line, but he
could not actually see the nechanic's hand behi nd the guard.
Al so, the nechanic's back was towards the inspector and bl ocked
visibility of the nechanic's hands. At this tine, power to the
m ner had not been deenergized and | ocked out at the power
sour ce.

8. The inspector stopped the nechani c because the nachi ne
had not been deenergi zed and | ocked out at the power source. The
i nspector believed that the nechanic was in danger of injuring
hi nsel f, possibly on netal braids of a ruptured hose and possibly
fromhot oil if the punp notor were turned on while he was
wor ki ng on the machine. He did not consider it safe to cut off
t he machi ne power only by using the breaker sw tch, because he
bel i eved there was a danger that soneone m ght activate the power
before the repairs were conpl et ed.

9. The inspector then issued Notice of Violation No. 1-DEM
which read in part: "Repairs were observed being made on the Lee
Nor se continuous mner (Serial No. 4057) in 2 main, 7 flat, 35
room section while the power was on the machine, and the section



foreman was at the nmachi ne watching the nechani c make repairs.”
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10. The cited condition was abated i medi ately by deenergi zi ng
and | ocki ng out the power source to the continuous nminer. The
mechani ¢ and foreman renoved the guards, |ocated the |eak, and
repl aced the hose.

11. After the ruptured hose was replaced, power was
returned and the notor was turned on to make sure there were no
ot her | eaks. The notor was then turned off at the breaker swtch
to replace the guards. The inspector did not require that the
machi ne circuit be deenergized at the power source in order to
repl ace the guards. He remained in the section until the machine
was put back in service.

12. Under normal practice, to |locate the source of a |eak
the punp notor was activated so that pressure would force fluid
t hrough the rupture. The sound and sight of dripping oil would
often be enough to |l ead the nechanic to the rupture. However, if
the source of the leak could still not be |ocated, the top guard
and side guard over the valve chest would be renoved so that the
mechani ¢ could | ook for the rupture. The punp notor would often
need to be reactivated because the build-up of oil and grease on
the hoses was so great that a visual search of the rupture was
difficult. The normal sequence of repairing oil |eaks on the
continuous mner was to locate the | eak, deenergi ze the nachi ne
by | ocki ng out the power source, nmake the repairs, and reenergize
t he machi ne.

13. Respondent had a practice of renoving the guard before
t he machi ne was deenergi zed at the power source if the source of
the |l eak could not be found after the notor was turned on. Once
the | eak was | ocated, the power source would be deenergi zed at
t he power source before repairs were begun. Only when the exact
source of the | eak was known woul d Respondent first |ock out the
power source. Sometines, power would be returned to the machine
before the guard was replaced so that the repairs could be
tested. It was standard practice for Respondent to use the
breaker switch while performng these tests.

14. 1t was contrary to conpany policy and considered unsafe
to reach behind the guard to search for a ruptured hose. Even
with the punp nmotor off, there would be a danger of injury from
protruding nmetal braids of a ruptured hose. However, there was
no real danger fromnetal braids in reaching behind the upper
part of the guard with a wench to renpove the guard bolts.

15. To renove the guard over the valve chest, the nechanic
woul d reach behind the guard with a wench or pliers and secure
the nut while | oosening the bolt on the outside with a wench in
his other hand. Finger pressure on the nut was not sufficient.
It was possible to reach behind the guard to feel sone of the
hoses; however, both guards had to be renoved to reach nost of
the hoses and to repair a ruptured hose, depending on where the
| eak was located. Only two hoses were visible w thout renoving
the top guard

DI SCUSSI ON W TH FURTHER FI NDI NGS



On August 30, 1977, Inspector MCusker charged Respondent
with a violation of 30 CF. R [075.509, which provides: "All
power circuits and electric
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equi prent shall be deenergi zed before work i s done on such
circuits and equi prent, except when necessary for troubl eshooting
or testing."

I nspect or McCusker initially charged Respondent with a
violation of 30 CF. R 075.1725(c), which provides: "Repairs or
mai nt enance shall not be perforned on machinery until the power
is off and the nmachinery is bl ocked agai nst notion, except where

machi nery notion is necessary to nmake adjustnents."” However, the
notice of violation was nodified to charge Respondent with a
viol ation of section 75.509, which is a statutory provision. In

Consol i dati on Coal Conpany, WEVA 79-440-R, 2 FNMSHRC 965 (Apri

28, 1980), which involved an allegation that the nechani c was
changi ng an oil hose w thout deenergizing power, Judge Lasher
hel d that section 75.1725(c) was an inplenenting regulation of a
statutory provision (section 75.509) and that "electric

equi prent, " as used in the statutory provision, had the sane
meani ng as "machi nery" in the inplenmenting regul ation

I find that section 75.1725(c) is an inplenenting regulation
for section 75.509 and that the sane basic rational e governs the
two standards.

The basic issue as to the notice of violation is whether
Respondent' s nechani ¢ was "troubl eshooting or testing” or whether
he was "worki ng on" the machi ne when the citation was issued.

The Secretary contends that at the tine the notice of
vi ol ati on was issued, the nechanic was working on the continuous
m ner wthout first |ocking out the power source. The Secretary
argues that it was reasonable for the inspector to assune that
t he mechani ¢ had already | ocated the | eak, because he turned the
punp notor off after checking for a | eak, and to assume that when
t he mechani c reached behind the val ve chest he did so to "work
on" the mner by uncoupling the hose fitting.

The inspector testified that the mechanic turned on the punp
notor to |locate the source of the |eak. He stated that when the
nmotor was turned on, dripping oil could be observed and heard in
front of the operator's conpartnent so that when the notor was
turned off, he assunmed that the | eak had been found. The
i nspector also testified that he observed the mechanic take a
crescent wench and reach through a small opening behind the
val ve chest, and that the wench that the nmechanic used woul d not
fit the bolts that held the guards in place.

Respondent argues that the mechanic reached behind the guard
to |l oosen the top bolt near the operator's conpartnent and that
the inspector's conclusion that he was renoving a hose coupling
i s unfounded because the inspector could not see whether the
mechani ¢ was | oosening a bolt or making a repair. The inspector
testified that he could not see the nmechanic's hand behind the
guard and that the mechanic's back was towards him He testified
that he assumed the mechani c was uncoupling a hose fitting.
Respondent argues that the mechanic's action in reachi ng behind
the guard to renove a bolt constituted "troubl eshooti ng” because



he was renoving the guard to search for the source of the |eak.
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I find that the Secretary failed to prove by a preponderance of
t he evidence that the nechanic was uncoupling, or in the process
of uncoupling, an oil hose fitting. The evidence showed that the
proper procedure for repairing a ruptured hose on the continuous
m ner was to | ocate the source of the | eak, deenergize the power
by | ocki ng out the power source, nake the necessary repairs and
restore power to the machine. However, the activity of |ocating
a leak often involved activating the punp notor so that pressure
woul d force fluid through the hoses. |If the Ieak could still not
be | ocated, the motor was turned off and the guards over the
val ve chest were renpved so that the nechanic could visually
observe the hoses. |If the build-up of oil and grease stil
prevented the mechanic fromlocating the rupture, the punp notor
woul d have to be reactivated.

The inspector was unable to see precisely what the nechanic
was doing with his hand behind the valve chest guard. | credit
the testi nony of the assistant mne foreman, who hel ped the
mechani c repair the rupture, that the | eak had not been | ocated
bef ore the mechani c reached behind the guard and that the
mechani ¢ was | oosening a bolt that secured the guard over the
val ve chest to locate the rupture. | find that under these
circunstances, it was reasonable to use the breaker switch to
turn off the power rather than | ocking out power at the power
source. | find that the mechanic was "troubl eshooting” when the
Notice of Violation was issued.

CONCLUSI ONS OF LAW

1. The undersigned judge has jurisdiction over the parties
and the subject matter of this proceeding.

2. Petitioner did not nmeet its burden of proving a
violation as alleged in Notice of Violation No. 1-DEM

ORDER

WHEREFORE I T IS ORDERED t hat the subject proceeding is
DI SM SSED.

W LLI AM FAUVER JUDGE



