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Faye Sutton, Esq., Ofice of Robert A Friel, Associate Regi onal
Solicitor, U S. Department of Labor, 8003 Federal Ofice
Bui | di ng, Seattle, Wshington 98174,

for Petitioner

Alan R Hancock, Esq., Ofice of David F. Thiele, Prosecuting
Attorney of Island County, State of Washi ngton, Courthouse,
Coupevi l | e, Washi ngt on 98239,

for Respondent

Before: Judge John J. Morris
STATEMENT OF THE CASE
Petitioner has charged Island County, a political
subdi vision of the State of Washington, with violating the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 801 et seq.
(hereinafter referred to as the Act). Island County denies the
vi ol ati ons.

Pursuant to notice, a hearing on the nmerits was held in
Seattl e, Washi ngton on February 20, 1980.

The parties filed post trial briefs.
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| SSUES

The follow ng i ssues were raised by the parties:
l. VWhet her a sand and gravel pit is a mne subject to the Act.

. VWhet her the Secretary has pronul gated safety regul ati ons
governi ng sand and gravel pits.

[11. Wether Island County's sand and gravel pit affects interstate

conmmer ce

I V. VWhet her a state or its political subdivision which is the
proprietor of a mne is a "mne operator” as that termis used
in the Act.

V. VWhet her the Commi ssion has the authority to decide

the constitutionality of the application of the Act to
I sl and County.

VI . VWet her the application of the Act to Island County viol ates
the Tenth Amendnent of the United States Constitution

VI, VWet her |sland County violated the Act.

VII1. \Whether the proposed penalties for any affirmed violations are

appropri ate.
DI SCUSSI ON
l.

The initial issue is whether a sand and gravel pit is a nine
subject to the 1977 Mne Safety Act. Island County provided
several definitions of "mneral" to buttress its position that
sand and gravel are not minerals and therefore, Island County
does not operate a "m ne".

The words "mine" and "mineral” are to be construed in a
manner consistent with the intent of Congress in adopting the
Act. Marshall v. Stoudt's Ferry Preparation Co. 602 F. 2d 589
(3rd Cir. 1979), Cert. denied, AAAAAU. S. AAAAA (1980). The
obj ective of Congress was to provide all mners a safe working
pl ace. They were not concerned with the value of the material
extracted fromthe earth. Respondent's supporting authorities
whi ch define "mneral" based on value are therefore, not
appropri ate.

It is evident that sand and gravel pits were intended to be
within the coverage of the Act. In reviewing the safety record
for metal and nonnetal mning, the House included data on the
nunber of fatalities occurring in open pit, sand and gravel
m nes, stone quarries, and mlls. House Report No. 95-312, 95th
Cong. 1st Sess. 6 (1977). Congress also directed that any doubts
over the extent of MSHA's jurisdiction are to be resolved in
favor of inclusion within the Act. Senate Report No. 95-181 95th



Cong. 1st Sess. 14 (1977).
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The determ nation that sand and gravel pits are under the
jurisdiction of the Act has been upheld in recent decisions.
Stoudt's Ferry, supra.; Marshall v. Cedar Lake Sand and G avel
Co. 480 F. Supp.171 (E. D. Wsc. 1979). Marshall v. \Wallach
Concrete Products, Inc., et al, Docket No. 79-422 AAAAAF
Supp. AAMAA(D. C. N.M 1980).

Anot her contention raised by Island County is whether the
Secretary has pronul gated safety and health standards for the
operation of sand and gravel pits pursuant to the Act. |Island
County is correct in its assertion that the present mandatory
safety and health standards for sand, gravel, and crushed stone
operations were initially promul gated pursuant to the Federa
Metal and Nonnetallic Mne Safety Act, 30 U S.C. 725. However,
such standards were incorporated into the 1977 Act.

The mandatory standards relating to mnes, issued by
the Secretary of the Interior under the Federal Mta
and Nonnetallic Mne Safety Act . . . which are in
effect on the date of enactnent of this Act shal
remain in effect as nandatory health or safety
standards applicable to netal and nonnetallic m nes
under the Federal Mne Safety and Health Act of
1977 until such tinme as the Secretary of Labor shal
i ssue new or revised mandatory health or safety
standards applicable to netal and nonnetallic m nes
30 U.S.C. 961(b)(1).

The third issue is whether Island County's sand and gravel
operations "affect interstate commerce”, and, thereby, bring
I sland County within the jurisdiction of the Act. The m nes
subject to the Act are those whose products enter commerce or
t hose whose operations or products affect coomerce. 30 U S.C 0O
803. This provision is to be given a very broad interpretation.
Marshal |l v. Kraynack 604 F. 2d 231 (3rd CGr. 1979). Congress has
found that health and safety accidents in all mnes disrupt
producti on and cause | oss of incone to operators which in turn
i npedes and burdens commerce. 30 U S.C. 0O801(f). Accordingly,
even if a mne's products remain solely within a state, any
disruption in its operations due to safety hazards affects
interstate commerce. Marshall v. Kilgore 478 Supp. 4 (E.D. Tenn
1979); Marshall v. Bosack 463 F. Supp. 800 (E.D. Pa 1978).

I sl and County argues that since it is a small operation
whi ch does not sell its products to the public, it cannot be held
to affect interstate cormerce. The size of the operation is not
determ nati ve of whether it
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affects interstate coormerce. In the Kraynak case, the mne
enpl oyed only the four individuals who owned it. The case of
Martin v. Bl oom 373 F. Supp. 797 (D.C. Pa 1973), cited by Island
County, presents a unique situation of a mne operated by one
man. The court's ruling that the I ocal nature of the mne did
not affect conmerce has not been foll owed by other decisions.
Martin appears to have a very narrow application not applicable
here.

I sl and County may be the sole recipient of the sand and
gravel mned fromthe pit but it still affects conmerce. It is
admtted that if it didn't operate the mne, it would obtain the
materials fromsome comercial source (Tr. 26). Under the
principles espoused in Wckard v. Filburn 317 U S. 111(1942) and
nore recently in Bosack, supra, and Sec. of Interior v. Shingara
418 F. Supp. 693 (M D. Pa, 1976), safety problens at the mne in
conbination with safety-rel ated acci dents at other m nes
t hroughout the country affect directly the stability of
i nterstate commerce. Congress, therefore, has the power to
regul ate Island County's operations under the interstate comerce
cl ause.

IV
The fourth issue focuses on the definition of "mne
operator"” and whether such definition includes a state inits
capacity as the proprietor of a mne. Mne operator is defined
by the Act as "any owner, |essee, or other person who operates,
controls or supervises a . . . mne . " A personis
designated as "any individual, partnership, association
corporation, firm subsidiary of a corporation, or other
organi zation." 30 U S.C. 802(d) and (f). |Island County contends
that a state or its political subdivisionis not a "person" and
t hus, cannot be a mine operator subject to the Act.

The United States Suprene Court has hel d nunmerous tinmes that
Congressional acts regul ating the conduct of certain businesses
are to be enforced agai nst states which have becone proprietors
of such enterprises. The sovereign imunity claimnmade by the
state in these cases was not upheld even though they had argued
that the acts in question were specifically directed to persons
defined as corporations, partnerships etc., and were not nade
expressly applicable to states.

The principle enunciated by the Court has been that a state
is not immuune fromfederal regulations when it chooses to engage
in a business of a private nature. GChio v. Helvering 292 U. S
360 (1934); Plunbers, Etc., 298 v. County of Door 359 U S. 354
(1959).

I sl and County states that Congress by its definition of mne
operator intended to specifically exclude states fromthe

jurisdiction of the Federal Mne Act. Island County cites
Nati onal League of Cities v. Usery 426 U S. 833 (1976) in support
of this proposition. | disagree. A state operated business is

not a part of integral government functions. Chio v. Helvering,



supra. The restriction on federal regulation of states,
enunci ated in Nat'l League of Cties, applies only to integral
functions of state government. This principle and its
application to Island County is discussed nore fully bel ow

I sland County is a mne operator subject to the Act.
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V.

I sl and County contends that the application of the Act to
itself violates the Tenth Amendnent of the United States
Constitution. The threshold issue to be addressed before this
argunent can be discussed is the authority of the Federal M ne
Safety and Health Revi ew Comni ssion to deci de questions of
constitutional inmport which relate to the application of the Act
to a particular party.

The Suprenme Court has held that an adm nistrative agency
| acks the authority to determ ne the constitutionality of a
particul ar provision of its enabling act. Winberger v. Salfi
422 U.S. 749 (1974). P.U.C of California v. US 355 U S 534
(1958). This principle, however, does not preclude a resolution
by the Revi ew Commi ssion of the question of whether the 1977 M ne
Act is applicable to Island County.

The Revi ew Commi ssion is an i ndependent tribunal enpowered
by Congress to review the enforcenent actions of the Secretary
and determine the liability of the parties. It is the sole
arbiter of the factual issues and has been given broad authority
to hear and decide all matters contested before it. 30 U S. C
823(d)(1).

The constitutional question raised by Island County concerns
the extent of the Act's jurisdiction. Congress did not expressly
provide for enforcenment of the Act against states nor did it
specifically exclude them The Comm ssion nust then define the
jurisdiction in a way that conports with the general purposes of
the Act as enunci ated by Congress.

The Conmi ssion has the authority to resolve a jurisdictiona
question of this kind.

[1]t has long been established that the question of the
inclusion of a particular entity within the coverage of
a regulatory statute is generally for initial

determ nati on by an agency, subject to review on direct
appeal, . . . Securities & Exch. Comn v. \Wal

Street Transcript Corp. 422 F.2d 1371, 1375 (2nd Cir.
1970) Cert. denied, 398 (1970) citing Okl ahoma Press
Publishing Co. v. Walling, 327 U S. 186 (1946).

Al t hough the above cases dealt with the determ nation of
jurisdiction as part of the investigative function of the
enf orcenent agencies involved, the precept is applicable here.
Congress designated that the Review Conmi ssion as the initial
tribunal to adjudicate under the Act. As stated above, a
necessary corollary to this duty is the authority to determ ne
whet her a particular party is within the coverage of the statute.

Review by the United States Courts of Appeals is provided to
assure due process.
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It is a basic rule of statutory construction that legislation is

to be construed in a manner that upholds its constitutionality.
US. v. Writch 402 U S. 62 (1971). Inherent then in the

Conmi ssion's duty to resolve the jurisdictional question is the
obligation to anal yze any possible constitutional ramfications.

Constitutional issues in general have never been taken out
of the purview of agencies. Courts have frequently required that
fourth anmendment clains be litigated before a Conmi ssion prior to
granting judicial review Mrshall v. Babcock & WIlcox Co. 610
F.2d 1128 (3rd Cr. 1979). The resolution of questions of
constitutional inport has al so been held to be within the scope
of the agencies' authority to decide jurisdictional issues.
"There is no reason to believe that the Conmission will not be
fully aware of the inportance of first anendnent considerations
when it interprets and applies the Act's exclusion.” Wall Street
Transcript Corp., supra at 1380.

Al though it may still hold true that an agency cannot
determ ne the constitutional strength of its enabling act, that
is not the issue here. The Commission is faced with a question
of statutory construction. The resolution of this matter
requires that it analyze the |legislative history and
constitutional principles. The Conmission is not ruling on the
constitutionality of an act of Congress but is determ ning what
Congress intended and then enforcing it. The issue on appea
t hen woul d not be whether to uphold an act of Congress as would
be the question if there was an attack on the statute itself.
Rat her, the appellate court would have to deci de whether to
affirmor reverse an interpretation of the Act by the Conm ssion

This distinction was recognized by Davis in his treatise on
adm nistrative | aw

A fundanental distinction nust be recogni zed between
constitutional applicability of legislation to
particular facts and constitutionality of |egislation
VWhen a tribunal passes upon constitutiona
applicability it is carrying out the legislative
intent, either express or inplied or presuned. Wen a
tribunal passes upon constitutionality of the

| egi slation the question is whether it shall take
action which runs counter to the legislative intent.
We conmit to adm nistrative agencies the power to
determ ne constitutional applicability, but we do not
conmit to administrative agencies the power to
determ ne constitutionality of legislation. 3 K Davis
Admi ni strative Law Treatise, 020.04 at 74 (1958).
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VI .

The nmerits of the constitutional question raised by Island
County will now be addressed. |Island County contends that the
enforcenent of the Act against a state or its politica
subdi vi sion woul d violate the Tenth Anmendnment. |Island County
al l eges that the constitutional principles enunciated in Nat'
League of Cities support its position. |In that case, the
application of the Federal Labor Standards Act to states was held
to be unconstitutional because the inpact of its enforcenent
woul d threaten the separate and i ndependent existence of the
st ates.

In applying this precept to the present case, |sland County
argues that the operation of a sand and gravel pit for the
pur pose of supplying materials for road mai ntenance is an
i ntegral governnent function. Accordingly, the County concl udes
that the interference fromthe enforcenent of the Act would
violate its separate and i ndependent exi stence and, thus, would
be unconstituti onal

I sl and County argues that Congress, having in mnd the
principles espoused in Nat'l League of Cities, intended to
exclude states fromthe jurisdiction of the Act. Congress was no
doubt aware of this |andmark decision, but | find that it
supports rather that negates the application of the Act to Island
County.

In Nat'|l League of Cities, the Court expressly refrained
fromoverruling the ultimate holding in U S. v. California 297
U S. 175 (1936) which affirmed the propriety of federa
regul ation of a railroad owned and operated by a state. The
Court distinguished the case before it fromthis earlier decision
on the basis that the operation of a railroad engaged in
interstate commerce was not "an area that the states have
regarded as integral parts of their governmental activities."
Nat'|l League of Cities, supra at 854.

In US v. California the State contended that because the
revenue fromthe operation of the railroad was used for harbor
i nprovenents, it was performng a purely public function in its
sovereign capacity. It concluded that it should, therefore, be
excluded fromthe jurisdiction of the Safety Appliance Act. The
Court agreed that the State of California was acting within its
powers, but this did not exenpt it fromregulation by the federa
government. In making this determ nation the Court anal yzed the
purpose of the Act and found that its effectiveness would be
inpaired if it were not applied to state-owned rail roads.
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The Federal Safety Appliance Act is renedial, to
protect enpl oyees and the public frominjury because
of defective railway appliances (cites omtted), and
to safeguard interstate comerce itself from obstruction
and injury due to defective appliances upon | oconotives
and cars used on the highways of interstate conmerce
even though their individual use is wholly intrastate
(cites omtted). The danger to be apprehended is as
great and conmerce may be equal ly i npeded whet her the
defective appliance is used on a railroad which is state-
owned or privately-owned. No convincing reason is
advanced why interstate commerce and persons and property
concerned in it should not receive the protection of the
act whenever a state, as well as a private-owned carrier,
brings itself within the sweep of the statute, or why its
al | -enbraci ng | anguage should not be deened to afford that
protection. U S. v. California, supra at 185.

US. v. California is anal ogous to the present case. The
Federal M ne Safety and Health Act is also renedial. Congress was
keenly aware of the grave dangers involved in every kind of
m ning activity and, further, recognized the need for a uniform
regul atory schene. Equal protection for all mners is at the
heart of the 1977 Act. House Report No. 95-312, supra at 8-9.
The danger to be apprehended and the potential inpedinent to
interstate commerce is as great in state-owned nines as in those
operated by private conpanies.

I sl and County argues that the State of Washi ngton Industrial
Safety and Health Act sufficiently nonitors the safety practices
of its mnes as evidenced by their excellent safety record.

I sland County is to be commended for its excellent safety record.
However, the safety record is not relevant to the issue of

whet her the Act applies to the County. Congress did not provide
for the review of a mne operator's safety record before the

i ssuance of a citation.

The Washington Industrial Safety and Health Act is still a
vi abl e means of protection for mners. Congress did not intend
to fully displace any State plans on mne safety. They
envi si oned a "dual system which encourages State participation
while at the same tinme not relinquishing Federal enforcenment.”
House Report No. 95-312, supra at 25. Only state | aws that
conflict with the Act are superseded by it. 30 U S.C. 955

Federal regul ation of state-owned enterprises that have
counterparts in the private sector is supported by the principles
espoused in Nat'l League of Cities. Several decisions of the
appel | ate courts have construed the precepts enunci ated by the
Court to prohibit federal intervention only when it would
significantly hinder or interfere with a traditional function of
a state.
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I n determ ni ng whet her an ot herwi se valid exercise
of the federal conmerce power woul d inperm ssibly
impair state sovereignty we are therefore required
to bal ance the reason for the exercise against the
extent of usurpation of state policy making or
i nvasion of integral state functions that would result,
giving "appropriate recognition to the legitimte

concerns of each governnent." (cite omtted).
Friends of the Earth v. Carey 552 F.2d 25, 37 (2nd Gir.,
1977).

VWere the legiti mate exercise of a power delegated to
Congress outwei ghs the interference with the state's
self-determination in providing its essential public
services, the tenth anendnent is no bar to
congressional action. Peel v. Florida Dept. of Transp.
600 F. 2d 1070, 1083 (5th Cr. 1979).

The mai ntenance of county roads is an essential and
traditional service of |ocal governnents. The operation of a
mne is not. It is a convenient nmethod of providing materials
needed for road construction, just as the running of the railroad
was a conveni ent and econom cal neans of maintaining California's
har bors.

Island County fails to satisfy the criteria devel oped by the
courts in their anal yses of integral governnent functions. The
County is not perceived by the conmunity as the principa
provi der of sand and gravel, nor is it particularly suited for
the operation of a mne. Anersbach v. Cty of Ceveland 598 F.2d
1033 (6th Cir. 1979). The operation of a sand and gravel pit is
not an activity that is necessary to the separate and i ndependent
exi stence of a state.

Conpliance with the Act may have an indirect effect on road

mai nt enance. |sland County may be expected to suffer sone
budget ary repercussions. The County Engineer testified that its
funds were presently insufficient to neet all its needs, and

conpliance with the Act woul d cause further reductions. However,
the inmpact would not be so substantial as to displace the
County's policies of road mai ntenance. |I|sland County concedes
that there are other sources of sand and gravel.

I n wei ghing any inmpact on road nmai nt enance projects agai nst
t he paranmount objective of Congress to ensure a safe working
pl ace for all miners, the scales tip heavily in favor of nine
safety. The application of the Act to states conports with the
i ntentions of Congress, and is not violative of the Tenth
Amendnent. The Act nust be construed to include within its
jurisdiction a mne operator which is a state or politica
subdi vi si on t hereof.

For the foregoing reasons | rule against all the contentions
rai sed by Island County.
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VI,

The validity of the following citations is contested by
I sl and County:

Citation No. 351642

Petitioner alleges that Island County violated 30 CFR
56.11-2 (FOOTNOTE 1) by failing to install a handrail on an el evated
wal kway. The facts are uncontrovert ed.

1. A walk platformconstructed around the notor for
the jaw crusher |acked a handrail (Tr. 114, 115, P-1).

2. A workman was observed by the inspector near the
motor (Tr. 114).

3. A worker would be on the platformwhen doi ng
mai nt enance work on the nmotor or when changing belts
(Tr. 141).

4. The walkway is 5 to 6 feet in width (Tr. 135).

5. The distance fromthe platformto the surface bel ow
is 5 feet (Tr. 115).

6. There is a danger of sonmeone falling off the
pl atform whi ch could result in a broken armor leg (Tr.
115).

The standard involved requires that handrails be provided on
all wal kways. It was used by mners and a danger of falling and
subsequent injury did exist. Accordingly, the citation should be
affirnmed.

Ctation No. 351644

Petitioner charges that Respondent violated 30 CFR [
56. 14- 1( FOOTNOTE 2)
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by failing to install a guard at the head pull ey where the pinch
poi nts were exposed. The facts are uncontroverted.

1. A guard was not installed at the head pulley of the
No. 2 conveyor belt where the pinch points were exposed
(Tr. 117, P-2).

2. There is a wal kway al ong the side of the conveyor
belt near the pinch points (Tr. 118).

3. The walkway is approximately 2 feet wide (Tr. 119).

4. The wal kway is used frequently by mners (Tr. 142).

5. A mner's clothing could be caught in the pinch
points and the mner pulled into the roller (Tr. 117,

118) .

6. The wal kway was approximately 2-1/2 feet fromthe
rollers on the belt (Tr. 120, 142).

7. The pinch points are near the rollers (P-2).

The pinch points are nmoving machine parts whi ch because of
the close proximty to the wal kway coul d cause injury to a m ner

This is a constant danger since the wal kway is used frequently by
the mners. Accordingly, I find that the standard was viol ated
and the citation should be affirned.

Citation No. 351651

Petitioner charges that 30 CFR 56.9-7 (FOOTNOTE 3) was vi ol at ed
because there was no energency stop cord on the No. 2 conveyor
belt nor was there a guard rail between the conveyor belt and the
wal kway. The facts are uncontrovert ed.

1. A wal kway used frequently by the m ners was | ocated

2-1/2 feet fromthe rollers on the No. 2 conveyor belt
(Tr. 120, 142).

2. There was no guard between the wal kway and the
conveyor belt. (Tr. 119).

3. There was no emergency stop devise along the belt
l[ine to shut off the power to the belt (Tr. 119).

4. The hazard was that someone could be pulled into
the rollers and not be able to turn off the conveyor.
(Tr. 119).

I sland County failed to conply with 30 CFR 56.9-7. The
citation should be affirnmed.
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Citation No. 351653

The Secretary alleges that Island County violated 30 CFR
56.12- 18 (FOOTNOTE 4)

The facts are uncontroverted.

1. The electrical panels l|ocated along the crusher
pl atf orm whi ch control the operation of the plant were
not | abeled as to what equi pnent they regulated (Tr.
121, P-3).

2. There are 12 electrical devices in each panel (Tr.
143).

3. There are at |least 10 panels in the area (P-3).

4. O her power switches are at the main electrica
shed which is 50 - 60 feet away fromthe panels in
qguestion (Tr. 122).

5. There was a danger that if soneone were injured
whi |l e the equi pmrent was in operation, a co-worker would
not be able to turn off the equipnent inmediately
because of the lack of |abels. This could increase the
ri sk of severe injury. (Tr. 122).

The | ocation of the power switches did not identify the
units they controlled. There were several panels in one central
area, and they regulated the operation of the entire plant.
Accordingly, the citation should be affirnmed.

Citation No. 351654

The Secretary all eges that an opening at the edge of a
travel way shoul d have had a safety chain or barrier around it to
prevent soneone fromfalling off the platform It is alleged
there was a violation of 30 CFR 56.11-12. (FOOINOTE 5)
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The evidence is uncontrovert ed.

1. Between the edge of a travelway platform and
anot her structure there was an openi ng whi ch did not
have any guard or barrier around it to prevent soneone
fromfalling through it. (Tr. 122, P-4).

2. The wal kway is six feet above the ground (Tr. 123).

3. The opening is near the area where the electrica
panels are |l ocated which is visited frequently by those
attending to the power switches. (Tr. 123, 143).

4. At times the dust in the area hinders visibility
which adds to the risk of falling (Tr. 123).

There was a danger that sonmeone could fall through the
opening, particularly during periods of low visibility. The
citation should be affirned.

Citation No. 351647

The Secretary charges that the tail pulley under the jaw
crusher was not guarded as required by 30 CFR 56. 14-1. (FOOTNOTE 6)

The facts are uncontroverted.

1. The self-cleaning tail pulley under the jaw crusher
| acked a guard (Tr. 124, P-5).

2. Wrkers are in the area near the pulley when
cl eaning around the belt (Tr. 125, 146).

3. Normally, a worker would be 18 inches to 36 inches
fromthe pulley while cleaning the area with a shovel
(Tr. 147).

4. The pulley protrudes about 6 inches into the
wal kway area (Tr. 145).

5. The hazard is that while cleaning the area, a
m ner's clothing could be caught in the pulley, and the
wor ker could be pulled into the equi pnrent and sustain
injuries (Tr. 124, 125).

M ners can cone in contact with the unguarded tail pulley
while cleaning the belt. There is a risk of injury if a mner's
cl ot hi ng shoul d get caught in the pulley. The standard was
violated. The citation and penalty should be affirmed.
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Citation No. 351648

Petitioner alleges that a broken | adder |eading to the
screening plant constituted a violation of 30 CFR 56. 11-1
( FOOTNOTE 7)

The evi dence is uncontrovert ed:

1. A ladder leading to a work platformof the
screening plant was broken at the top of the hand rai
(Tr. 124, 125, P-6).

2. The | adder was not secured to the platform (Tr.
126).

3. Wirkers were on the platform (Tr. 126).

4. There was a danger that a miner could fall off the
| adder to the ground 8 to 10 feet below (Tr. 126).

5. There was an alternative safe neans of access to
the platform (Tr. 136).

Al t hough the condition of the |adder cited by the inspector
posed a danger to the miners, there was anot her safe neans of
access to the platform The standard requires only that a safe
means of access be provided. Respondent conplied with the
standard. Accordingly, the citation should be vacated.

Citation No. 351652

Petitioner cited Island County for an alleged violation of
30 CFR 56.14-1. The standard is set forth in footnote 2. The
evi dence i s uncontroverted.

1. A self-cleaning tail pulley in the plant area was
not guarded (Tr. 127, P-7).

2. The pulley protruded approximately 2-1/2 feet into
t he wal kway area (Tr. 145).

3. A mner could be pulled into the machi ne and
severely injured (Tr. 127, 128).

The standard requires that pulleys be guarded if they are in
an area where they could be contacted by workers and cause
injury. The facts establish a violation of this provision. The
citation should be affirned.

Citation 351646

The Secretary contends that |sland County violated 30 CFR
56.11-5. (FOOTNOTE 8)
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This standard requires that fixed | adders be anchored securely.
The facts are uncontroverted.

1. Two | adders providing access to the work platform
inthe rolls crusher area and to a work area around the
electric notor were not secured (Tr. 128, 129, P-8).

2. The ladder to the crusher was 7 to 8 feet high. The
other one was 8 to 10 feet high (Tr. 130, 131, 135).

3. A miner was observed using the | adder to the
crusher (Tr. 130, 131).

4. The platformaround the rolls crusher is used for
mai nt enance work (Tr. 145).

The | adders were used by the miners and were unsecured. The
citation should be affirned.

Citation No. 351650

Petitioner charges Island County violated 30 CFR
56. 12- 32 (FOOTNOTE 9).

The evidence i s uncontrovert ed.

1. Ajunction box to the electric notor of the jaw
crusher |acked a cover plate. (Tr. 131).

2. The inspector did not observe any testing or repair
wor k bei ng done on the notor at the tinme of the
i nspection (Tr. 136).

3. The wires of the notor were exposed to dust and
nmoi sture whi ch could generate an el ectric shock (Tr.
132).

The standard requires that cover plates remain on electrica
equi prent at all tinmes unless maintenance work is being
performed. Island County did not refute Petitioner's statenent
that at the tine of the inspection testing or repairs on the
nmotor were not in progress. The citation should be affirned.

Citation No. 351649
Secretary cited Island County for an alleged violation of 30
CFR 56.12-18. The standard is set forth in footnote 4. The
facts are uncontrovert ed.

1. Ten of the 12 electrical panels in the electrica
shed were not labeled (Tr. 132, 133).
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2. The inspector could not tell by the panels' |ocation which
units they controlled (Tr. 137).

3. The danger to be apprehended is that the power to a

particul ar machine could not be turned off quickly if
someone were caught in the equipnent (Tr. 133).
Unl ess their location clearly indicates which units they
control, power switches are to be |labeled. Island County
had not conplied with the standard. The citation should
be affirned.

Citation No. 351655

The Secretary alleges that Island County did not have a
stretcher in the area as required by 30 CFR 56.15-1.10 The
transcript is inconplete on the proof of this citation. (Tr.
133). However, Island County concedes that the prerequisite
evi dence was erroneously deleted fromthe transcript (Brief, page
16) .

Accordingly, the Ctation should be affirnmed.
VI

I sl and County di sputes the appropriateness of the
Secretary's proposed penalties. The penalty initially assessed
by the Secretary for each citation is reduced as set forth in the
ORDER.  This reduction reflects the extraordi nary good faith
effort of Island County to abate the violative conditions. The
m ne was shut down imedi ately after the citations were issued,
and the necessary repairs were nmade before it re-opened a day and
a half later. (Tr. 157-159). This was done even though a
wi t hdrawal order had not been issued, and the inspector had given
I sland County up to 5 days to effect sone of the repairs.

CONCLUSI ONS OF LAW

Island County in its capacity as a mne operator of the
Camano Island Pit and MII is subject to the 1977 Mne Safety
Act. Al of the citations at issue except No. 351648 shoul d be
affirnmed.
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ORDER

Based on the foregoing findings of fact and concl usi ons of
law, | enter the follow ng order.

1. The citations listed below are affirmed and the
correspondi ng penalty is assessed.

351642 - $ 14
351644 - $ 30
351646 - $ 14
351647 - $ 30
351649 - $ 22
351650 - $ 8
351651 - $ 16
351652 - $ 30
351653 - $ 22
351654 - $ 14
351655 - $ 8

2. Citation No. 351648 and t he proposed penalty therefor
are VACATED.
John J. Morris
Admi ni strative Law Judge

~FOOTNOTE_ONE

1 Mandatory. Crossovers, elevated wal kways, el evated ranps,
and stairways shall be of substantial construction provided with
handrails, and naintained in good conditions. Were necessary,
t oeboards shall be provided.

~FOOTNOTE_TWOD

2 Mandatory. Cears; sprockets; chains; drive, head, tail,
and takeup pulleys; flywheels; couplings; shafts; sawbl ades; fan
inlets; and simlar exposed noving machi ne parts which may be
contacted by persons, and which may cause injury to persons,
shal | be guarded.

~FOOTNOTE_THREE

3 Mandatory. Unguarded conveyors wth wal kways shall be
equi pped with energency stop devices or cords along their full
| engt h.

~FOOTNOTE_FQOUR

4 Mandatory. Principal power switches shall be labeled to
show whi ch units they control, unless identification can be nade
readily by | ocation.

~FOOTNOTE_FI VE

5 Mandatory. Openi ngs above, below, or near travel ways
t hrough which nen or materials may fall shall be protected by
railings, barriers, or covers. Wiere it is inpractical to
install such protective devices, adequate warning signals shall
be install ed.

~FOOTNOTE_SI X



6 Mandatory. Cears; sprockets; chains; drive, head, tail,
and takeup pulleys; flywheels; couplings; shafts; sawbl ades; fan
inlets; and simlar exposed noving machi ne parts which may be
contacted by persons, and which may cause injury to persons,
shal | be guarded.

~FOOTNOTE_SEVEN
7 Mandatory. Safe nmeans of access shall be provided and
mai ntai ned to all working places.

~FOOTNOTE_EI GHT
8 Mandatory. Fixed | adders shall be anchored securely and
installed to provide at | east 3 inches of toe clearance.

~FOOTNOTE_N NE

9 Mandatory. Inspection and cover plates on electrical
equi prent and junction boxes shall be kept in place at all tines
except during testing or repairs.

~FOOTNOTE_TEN

10 Mandatory. Adequate first-aid materials, including
stretchers and bl ankets, shall be provided at places conveni ent
to all working areas. Water or neutralizing agents shall be
avai | abl e where corrosive chemicals or other harnful substances
are stored, handled, or used.



