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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

WLLI AM A. ROBI SON, Conpl ai nt of Di scharge,
COVPLAI NANT Discrimnation, or Interference
V.
Docket No. WEVA 80-246-D
SOUTH UNI ON COAL COMPANY,
RESPONDENT Jam son No. 12 M ne

DECI SI ON

Appear ances: David P. Born, Esq., and Richard Bunner, Esq., Fairnont,
West Virginia, for Conplai nant
Wl liamH Higinbotham Esq., Mrgantown, West Virginia,
for Respondent.

Bef or e: Admi ni strative Law Judge Steffey

Pursuant to a notice of hearing issued July 29, 1980, a
hearing in the above-entitled proceedi ng was hel d on Septenber
30, 1980, in darksburg, West Virginia, under section 105(c)(3)
of the Federal Mne Safety and Health Act of 1977.

After the parties had conpleted their presentations of
evi dence, | rendered the bench decision which is reproduced bel ow
(Tr. 209-211):

Thi s proceedi ng i nvol ves a discrimnation conpl ai nt
filed in Docket No. WEVA 80-246-D on February 25, 1980,
as supplenented on April 10, 1980, alleging that
conpl ai nant was enpl oyed by South Uni on Coal Company as
a section foreman at its Jami son No. 12 Mne. On or
about May 5, 1979, conpl ainant all eges that he was
unl awful 'y di scharged by South Union's general nine
foreman for his failure to performacts which woul d
have caused conplainant to violate a mandatory heal th
and safety standard. Conpl ai nant seeks the relief
avai | abl e under section 105(c)(3) of the Federal M ne
Safety and Health Act of 1977 for the alleged violation
of section 105(c)(1) of the Act. (FOOINOTE 1)

Conpl ainant first filed a conplaint with the M ne
Safety and Health Administration (MSHA) on May 8, 1979.
On February 4, 1980, MSHA notified conplainant that its
i nvestigation had reveal ed that no violation of section
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105(c) (1) had occurred. Since that finding neant that MSHA woul d
not file a conplaint with the Comm ssion on conpl ai nant's behal f
under section 105(c)(2) of the Act, conplainant filed his own
conplaint with the Comm ssion under section 105(c)(3) of the Act
and the hearing has been held under section 105(c)(3) of the Act.

The issue in this case, of course, is whether a
viol ation of section 105(c) (1) did occur, when the
general mne foreman di scharged M. Robi son on May 5,
1979. | shall nake sone findings of fact on which ny
decision will be based. | shall nake the findings in
nunber ed par agr aphs.

(1) WIlliam A Robi son began working for South Union
Coal Conpany on Novenber 10, 1978, as a section
foreman. Prior to that tine, M. Robison had worked
for about 19 years in various capacities for
Consol i dati on Coal Conpany.

(2) South Union Coal Company has stipulated that it is

subject to the Commission's jurisdiction and to the

provi sions of the Federal Mne Safety and Health Act of
1977. The conpany did not produce coal continuously

during the nmonth of Septenber 1980 because of the poor

coal market existing at that time, but its nornal
production is fromb5,500 to 6,000 tons per nonth. The
conpany normal |y enpl oys about 50 coal mners and has

seven sal ari ed enpl oyees.

(3) On May 3, 1979, M. Robison went to work on his
normal evening shift which ran from4 p.m to mdnight.
He made a check of the working faces, without including
an air reading at that tinme, and indicated to the
operator of the continuous-m ning machine, M. Frank
Shorter, that he could conmence mining in the No. 6
entry.

(4) WM. Shorter began m ning, but found that there was
an unusual anount of dust comi ng back over the
conti nuous-m ni ng machine. Therefore, M. Shorter and
his assistant, M. Randy Martin, determ ned that they
woul d not run the continuous-m ning machine in the
m dst of an excessive anpbunt of dust. They stopped
runni ng the machine and told M. Robison that they
woul d not operate the machine until ventilation
conditions were inproved.

(5) M. Robison had them cut another shuttle car or so
of coal, so that he could try to determ ne why there
was so nmuch dust. After he had seen the anmount of dust
t hat exi sted, he agreed sonething needed to be done to
i nprove ventilation
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(6) M. Robison began checking the stoppings and he
al so called outside and reported that ventilation probl ens
existed. At the sanme tinme, or very shortly after that, M.
Charl es CGorbey called outside and asked that the safety
committee, which worked the day shift, should cone to the mne
to exam ne ventilation conditions.

(7) Before nuch |longer, the m ne superintendent, M.
Beres, and the mine foreman, M. Kincell, canme into the
m ne. The safety conmmttee also cane into the nine
Al are in agreenent that there was an insufficient
anmount of air at the beginning of the shift.

(8) After several stoppings had been tightened and

ot her work had been done on the ventilation system the
proper ampunt of air was obtained and the m ne forenman
M. Kincell, was able to get an air reading with his
anenonet er showi ng that a vol une of 3,100 cubic feet of
air per mnute existed behind the brattice curtain
comng into the No. 6 entry. Wen M. Robison left the
mne at the end of his shift, he was able to report

t hat about 12,000 cubic feet of air existed at the |ast
open crosscut.

(9) After M. Kincell, the mne foreman, had
determ ned that an adequate anmount of air existed at
t he worki ng face, he asked M. Robison to get M.
Martin and M. Shorter to work in the actual production
of coal, while the other nmen continued to work on the
ventil ation system

(10) M. Shorter and M. Martin declined to work in
response to M. Robison's request, but when M. Robison
reported to M. Kincell that the two men were
unresponsive to his request, it was agreed that M.

Ki ncel | personally should ask themto work. M.

Kincell did ask the two men to work, and they agreed to
resume production of coal for the remainder of that
shift. The result was that M. Robison was able to
report about 21 shuttle cars of coal having been
produced on May 3, which was about an average anpunt
because production ranged from 21 to 46 cars of coal on
an average working shift.

(11) Wien M. Robison reported for work on the next
day, which was May 4, 1979, M. Kincell, the mne
foreman, asked himto nmake certain before he began
produci ng coal that the ventilation was up to the
requi red anount before he began producing coal. M.
Robi son again found that there was not an adequate
anmount of ventilation at the beginning of the shift.

It was agai n necessary to do sone tightening of
curtains and stoppings in order to get the proper
anmount of air before production was begun
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(12) On May 4, M. Robison encountered other difficul-
ties in that a shuttle car had a defective cable which
required a splice. That put the shuttle car out of conm s-
sion fromabout 7:30 to 8 p.m A roof-bolting machi ne al so
had a probl em and was out of service fromabout 10 to 10: 45
p.m Additionally, the roof-bolting nachine was mred in nud
fromtime to time, which kept the mners frombeing able to
bolt as rapidly and in the places they would |ike to have bolted.
Finally, about 11 p.m the tramr ng chain on the continuous-m ni ng
machi ne broke, so that toward the end of the shift on May 4 M.
Robi son found that he had a nunmber of problens to deal with.

(13) On May 5, which was a Saturday, M. Robison
received a call fromM. Kincell, the mne forenman, who
advi sed M. Robison that he was going to have to
di scharge M. Robison. M. Robison asked that he be
permtted to cone to the mne and discuss the matter in
person with M. Kincell.

(14) M. Robison did go to the mne and they did have
a discussion. Wat was said by both nmen during that
di scussion is largely uncontroverted by either man
M. Kincell gave as his primary reason for discharging
M. Robison the fact that a | ot of backstabbing was
goi ng on, which M. Kincell did not think he could
continue to tolerate. During the course of the
conversation, M. Kincell did tell M. Robison that he
bel i eved M. Robi son could have persuaded M. Shorter
and M. Martin to work on Thursday, May 3, if he had
really wanted to do so

(15) In his testinony, M. Kincell explained that by
"backst abbi ng" he meant the fact that he had received,
over a period of time, conments fromthe nen on M.
Robi son's shift statements to the effect that M.
Robi son was anbitious and would Iike to see M. Kincel
termnated fromhis job as mne foreman so that M.
Robi son coul d achi eve that position

(16) At first M. Kincell discounted such statenents,
but eventual |y becane convinced that his authority in
the m ne was being eroded by M. Robison's conments.
M. Kincell believed that he shoul d have been able to
receive nore loyalty on the part of his section foreman
than M. Robi son had been denonstrati ng.

(17) Another reason that M. Kincell gave for M.
Robi son' s di scharge was that he had found M. Robison's
work to be unsatisfactory in several respects. The
primary aspect that he found unsatisfactory was that
M. Robison had failed to cut head coal with the
cont i nuous-m ni ng machi ne,
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so as to increase the height of one of the entries for the
pur pose of converting it into a haul ageway. Both the day-
shift section foreman and the eveni ng-shift section foreman
are supposed to do sone of the cutting of the head coal
Cutting head coal is not as productive as normal cutting
wi th the continuous-m ning machine. The result is that
the section foreman who cuts head coal |oses a certain
anmount of production. Wen the day-shift section foreman
conplained to M. Kincell that the evening shift--that is,
M. Robison's shift--was not cutting the proper anount, or
fair anount of head coal, the day-shift section foreman
stopped cutting al so. Therefore, M. Kincell found it
necessary to speak to M. Robison a few tines about his
failure to cut head coal

(18) Another criticismM. Kincell had about M.
Robi son was that M. Robison had failed to follow the
roof -control plan on or about May 3, 1979, because M.
Robi son had viol ated the roof-control plan by starting
a cut in the crosscut fromthe No. 4 entry, at the sane
time that a cut had been made fromthe No. 3 entry into
that same crosscut at a tinme when the roof had not been
bolted after the first cut had been renmoved. M.
Kincell stated that it was a conbination of all of
these matters which caused himto conclude in a
di scussion with the m ne superintendent, M. Beres,
that M. Robi son shoul d be di scharged.

I think that the findings above sunmarize the pertinent
facts in this proceedi ng.

This type of case is always difficult to decide. The
testinmony in this case is actually nore consistent and
all the witnesses have denonstrated a greater degree of
credibility than in al nost any one of these cases |
have ever had. There is a very little real controversy
about what happened.

The difficulty in all these cases, however, is that I
am al ways faced with the question of whether respondent
di scharged conpl ai nant for the reason respondent says
he was di scharged, or whether respondent discharged the
conpl ai nant because the conpl ai nant had been engagi ng
in a protected activity which disturbed the respondent
so nuch that it wanted to elimnate that particul ar
i ndividual fromits payroll. | never find in one of
these cases a situation in which the respondent’'s
representative comes in and says, "Yes, that's right.
| discharged this enployee in violation of section
105(c)(1)." So it is always up to nme to try to
determ ne what really was the reason for the discharge
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I do not think that there is any doubt but that M.
Robi son sincerely feels that he was di scharged because
he could not get M. Shorter and M. Martin to run the
cont i nuous-m ni ng machi ne because M. Kincell agreed he
had nmentioned that as one of the things that was discussed
on the day of the discharge. Nevertheless, | do not think
t he preponderance of the evidence will permt me to find
that the conpany did discharge M. Robison for that reason
| believe that the evidence shows that M. Robi son was
di scharged for the reasons that M. Kincell gave, rather for
the fact that M. Robison could not get sone nen to
work in unsafe conditions with the result that a violation
of section 105(c)(1) of the Act occurred.

| shall give a few reasons for ny comng to that
conclusion. As | indicated in my questions of M.
Kincell and I do not think M. Kincell ever really
under stood what | was driving at, but one of the things
t hat has been inconsistent in M. Robison's conpl aint
fromthe beginning was that | could not understand why
M. Kincell would caution M. Robison when he went into
the mne on May 4 to make sure that he had an adequate
amount of ventilation, if M. Kincell would then
di scharge M. Robi son the next day for failing to have
persuaded two nmen to work when the air was less than it
shoul d have been on the section. | feel the fact that
M. Kincell did tell M. Robison before he went in the
m ne on May 4 to make sure he had an adequate anount of
ventilation is a very good reason for belieiving that
M. Kincell would not have discharged M. Robison for
failing to get two nen to work at a tinme when the
ventilation was not up to standard.

| do not Iike to criticize M. Robison, but the
evidence in this case does show that he did know
certain things were not being done in the mne, but he
sai d not hing about those things to his mne foreman
M. Kincell, or to the m ne superintendent, M. Beres.
Specifically, I amtalking about the fact that M.
Robi son indicated in connection with his Exhibit 9 that
he knew the brattice curtain was inproperly hung on the
right side of entry No. 6. He said when it was on the
right side, the air would flow up the right side and
then come down across the continuous-m ning machi ne and
that such air flow was not proper

M. Robison said that in his opinion the curtain should
have been hung on the left side of the entry so that
the air would have been directed only across the front
of the continuous-m ni ng machi ne, then behind the
curtain, and down the No. 6 entry. Despite the fact
that he knew that the curtain had been inproperly
installed, M. Robison did not say anything to M.
Kincell about it. M. Robison said he had
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| earned to keep quiet about things like that because
you just do not upset the m ne foreman unnecessarily by
telling himabout things that are wong. Now if M.
Robi son had | earned to cooperate |ike that and not rock
the boat, so to speak, | believe he was not conpl ai ni ng
about safety in the mne or health conditions in the mne
to such an extent that M. Kincell would have had a
notivation for discharging himbecause of his failure
to violate some safety or health standard at the request
of the mne foreman

Al so, again | do not like to be critical of M.
Robi son, but the evidence does show that he did not
know what the |ast open crosscut volume of air should
be under the conpany's ventilation plan. It is
requi red under the plan to be 9,000 cubic feet at the
| ast open crosscut. Section 75.301 of the regul ations
requires the sane thing. M. Robison had access to the
ventilation plan (Tr. 183) and shoul d have known what
the volunme of air was that was required at the |ast
open crosscut. Oherw se, he would not know when he
had an amount of ventilation that was adequate and when
he did not.

Li kewise, it is a fact M. Robison indicated he had
started that crosscut to the left of the No. 4 entry,
when in fact the crosscut had not been bolted on the
side beginning fromthe No. 3 entry. Additionally, M.
Robi son said that he generally had a hi gher production
[ evel on his shift than existed on the day shift.

Mai nt enance of a high production |level is indicative of
a person who is anbitious and wants to get ahead.

There is nothing wong with being anbitious, except
that there nmay have been sone undercutting or

underm ning of the mne foreman in various remarks M.
Robi son may have made about him In other words, the
pr eponder ance of the evidence supports a finding that
the reasons M. Kincell gave for the discharge of M.
Robi son were the ones that brought about his discharge,
rather than the reason that M. Robison thinks was the
cause of his discharge

I find that M. Robison's discharge was not the result
of his participation in a protected activity under
section 105(c) (1) of the Act; therefore, M. Robison's
conplaint will have to be deni ed.

After the bench decision set forth above had been rendered,
t he Conmi ssion issued on Cctober 14, 1980, its decision in
Secretary of Labor on behalf of David Pasula v. Consolidation
Coal Conpany, 2 FNMBHRC AAAAAA, 80-10-13, holding that a prim
facie case is nade if a conplai nant shows that he engaged in a
protected activity and that the adverse action or di scharge was
notivated in any part by the protected activity. The Conm ssion
noted that conpl ai nant has the burden of showi ng that his
di scharge was in any part caused by his
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engaging in a protected activity. The Comni ssion al so held that

if respondent’'s evidence shows that the discharge was in part the
result of conplainant's participation in a protected activity,
respondent has the burden of show ng that the discharge would
have taken place in any event because of conplainant's
unprotected activity.

Application of the rationale of the Pasula case to the facts
in this proceeding does not require any change in ny findings or
concl usions. Although respondent’'s mne foreman agreed that he
had nmenti oned during the discharge discussion that he believed
t hat conpl ai nant coul d have persuaded the mners to work on My
3, 1979, the request that the mners resune operation of the
conti nuous-m ni ng machi ne was nade after ventilati on had been
restored (Finding Nos. 9 and 10, supra; Tr. 178-179, 189-191).
Therefore, the conpl ai nant was never asked to have nminers work at
a tine when a proper volune of air was unavailable. The nine
foreman referred to conplainant's inability to get the mners to
work on May 3 as an exanple of the failure of conplainant, who
was a section foreman, to provide the mne foreman with the type
of support which the mne foreman believed that conplai nant
shoul d have provided at that tinme as well as on other occasions.

I find that conpl ainant did not sustain his burden under the
Pasul a case of showing that the mne foreman ever asked himto
have m ners to work when there was inadequate ventilation. In
other words, in this case, conplainant never did prove that the
di scharge was notivated in part by the fact that conpl ai nant was
engaged in a protected activity.

VWHEREFORE, it is ordered:

The conplaint filed in Docket No. WEVA 80-246-D is denied
for failure to prove that conplainant's di scharge involved a
vi ol ati on of section 105(c) (1) of the Federal Mne Safety and
Heal th Act of 1977.

Richard C. Steffey
Admi ni strative Law Judge
(Phone: 703-756- 6225)

~FOOTNOTE_ONE

1 Section 105(c) (1) provides in pertinent part that no
person shall discharge a m ner because he has "* * * filed or
made a conpl aint under or related to this Act, including a
conplaint notifying the operator or the operator's agent * * *
of an all eged danger or safety or health violation in a coal or
other mine * * *_"



