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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. DENV 79-291- PM
PETI TI ONER A/ O No. 41-01643- 05001
V.
Docket No. DENV 79-439- PM
LONE STAR STEEL COVPANY, A/ O No. 41-01643-05002 F
RESPONDENT

Beneficati on Pl ant
DECI SI ON

Appearances: Richard L. Collier, Esq., Ofice of the Solicitor, US.
Department of Labor, Dallas, Texas, for Petitioner;
Steve Wakefield, Esq., Donald Dowd, Esq., Dallas, Texas,
for Respondent

Before: Judge Stewart

These are civil penalty proceedi ngs brought pursuant to
section 110(a)l of the Federal Mne Safety and Health Act of
1977, 30 U.S.C. [0820(a), hereinafter referred to as the Act.

Petitioner tinmely filed petitions for assessnent of civil
penalty in these cases with the Mne Safety and Health Revi ew
Conmmi ssi on and Respondent tinely filed its answers to these
petitions. The hearing in these matters was held in Dall as,
Texas. A brief and proposed findings of fact and concl usi ons of
| aw were submtted by Respondent.

The primary issues are (1) whether the mine owner, Lone Star
St eel Conpany, should be cited for violations of the Mne Safety
and Health Act conmitted by its contractor, H B. Zachry Conpany,
(2) whether there was a violation of mandatory safety or health
standards, and (3) the anobunt of the civil penalty that should be
assessed for the violations.

The follow ng stipulations between the parties which were
accepted at the hearing are entered as findings:
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The Lone Star Steel Conpany is engaged in interstate comrerce.

The enpl oyee, Tracy Al an Monkhouse, fell and was killed
April 26, 1978

He was not tied off as alleged.

The H B. Zachry Conpany, reported the death sonme 23 hours
later on April 27, 1978.

The size of the conpany, based on the manhours worked for
1978, is 255,573 hours.

This would indicate that Lone Star is a nediumsized m ning
operation.

The penalty will not affect continuation in the business.
There is no prior history of violations under this Act.

Respondent showed good faith in abating the all eged
vi ol ati ons.

On April 26, 1978, at approximately 11:05 a.m, Tracy Al an
Monkhouse fell fromatop a 56-foot columm to his death. At the
time of his death, M. Mnkhouse was enpl oyed by H B. Zachry
Conmpany (Zachry). His job was to clinb to the top of stee
col ums and connect cross-nenbers. A columm that Mnkhouse had
clinmbed tilted, causing himto fall or junp fromthe col um.

Zachry, a large construction contractor, had entered into a
contract with Lone Star Steel Conpany (Lone Star) to build part
of a new sintering (benefication) plant for Lone Star at Lone
Star's iron ore mning and processing facility near Lone Star
Texas. The iron ore facility is | ocated approximately 3 mles
northeast of Lone Star's main steel plant. The sintering plant
is that part of the steel making operation in which rawiron ore
i s upgraded and prepared for nelting in the blast furnace.

The benefication plant project was a major one, calling for
a total expenditure of over 20 mllion dollars. Zachry was to
renove two existing kilns, and erect and install a refurbished
sintering machine at an estimated cost to Lone Star of over 2
mllion dollars. As many as 158 enpl oyees worked at a tine and
it took approximately 11 nmonths to conplete that part of the
proj ect .

According to Lone Star's project engi neer and the contract
itself, Zachry exercised control over the details of work. Zachry
al so assuned responsibility for the safety of its enpl oyees.
(FOOTNOTE 2) In a neeting with the conmpany safety director prior
to the begi nning of construction, Zachry



~3284

officials stated that they were famliar with MSHA regul ations.
At the hearing, Zachry's project safety engineer stated that it
was hi s understanding that Zachry was to be totally responsible
for conpliance with MSHA regul ations. The attenpt was made to
isolate the job and nmake it off limts to Lone Star enpl oyees.
The construction area was roped off and signs were posted

i ndi cating construction was in progress and warni ng Lone Star
enpl oyees to keep out. There were at |east two incidents where
Lone Star enpl oyees, one of whomwas the plant superintendent,
were warned that the area was off limts to Lone Star personnel

VWhen the accident occurred, M. Mnkhouse was wearing a
safety belt. Wen he clinbed to the top of the col um, however,
he did not tie-off with the belt. Testinony indicated that it
was not comon practice in the trade for "connectors” to tie-off
and, dependi ng upon the operation to be perforned, connectors may
have difficulty tying-off. Testinony also indicated that the
deceased may have precipitated the tipping of the beam by rocking
it and that M. Monkhouse may have attenpted to junp fromthe
col um he was was straddling to a nearby col um.

Zachry reported the death to MSHA some 23 hours |ater.
After an MSHA investigation, Lone Star was cited for violations
of 30 CF.R [050.10 which calls for "imediate" reporting of all
fatal accidents and 30 C.F. R [55.55-5 which requires tying-off
when working in high places. MSHA inspector Julian Kennedy
testified that Lone Star was cited because it was MSHA policy to
cite the m ne owner instead of the independent contractor at that
time.

Lone Star's good faith and lack of a prior history of
violations were stipulated. 1t was also stipulated that Lone
Star's mining operation was in the nediumsize range. The
i nspector's report with regard to Citation No. 00154817 (failure
to tie-off) states that the condition resulting in the fatality
could not have been known or predicted by Lone Star

The MSHA inspector's statement with respect to Citation No.
00154816 (late reporting) notes that this was a technica
viol ation only.

Liability of Operator for Act of Independent Contractor

Lone Star contends that the Act requires that the contractor
be cited in circunstances such as those that exist in this case
and asserts that even if a citation of contractors is within the
di scretion of the Secretary of Labor, the Secretary has clearly
abused his discretion in this case by continuing to blindly
follow a policy of adm nistrative conveni ence.

Al t hough the Federal M ne Safety and Heal th Anmendrments Act
of 1977 (Pub. L. 95-164, 30 U S.C. 0801 et seq.) amended the
definitions of "operator"” to include an "independent contractor,"”
condi ti ons under which the independent contractor rather than the
owner - oper at or should be cited were not prescribed. The Act stil
i nposes strict liability on the owner-operator for violations and



Lone Star has not been relieved of its liability by contracts and
under st andi ngs wi th Zachry.
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The Federal M ne Safety and Heal th Revi ew Conm ssion has recently
ruled on this question in two cases, Secretary of Labor, M ne
Safety and Health Revi ew Comrission v. Od Ben Coal Co. (MSHRC
Docket No. VINC 79-119) (now pending before the Crcuit Court of
Appeal s of the District of Colunbia, Docket No. 79-2367), and
Mont erey Coal Company v. Secretary of Labor, Mne Safety and
Heal th Administration and United M ne Wrkers (MSHA Docket Nos.
HOPE 78-469 through HOPE 78-476), (now on appeal to the Fourth
Circuit Court of Appeals). 1In Ad Ben, the Conm ssion held that
the Secretary of Labor retained the discretion under the Act to
cite the m ne owner even though the 1977 Amendnents anended the
definition of "operator™ to include "any independent contractor
perform ng services or construction" at a mne. In Mnterey
Coal , the Conmi ssion, citing Ad Ben, reversed an adm nistrative
| aw j udge's decision in which he had held the owner not liable.

Lone Star al so contends that the purposes of the Act can
best be served by citing the party best able to protect the
health and safety of the miner. While Zachry m ght have been in
violation of the two cited regul ati ons and may have al so been
negligent, these issues have not been litigated by the
i ndependent contractor at a hearing. The Act inposes liability
on Lone Star and none of its provisions required the inspector to
cite Zachry rather than Lone Star for violations. Although the
i nspector's report with respect to Citation No. 00154817 (failure
to tie-off) states that the condition resulting in the fatality
could not have been known or predicted by Lone Star, there is no
requi renent under the Act that Respondent must be negligent in
order to be liable. Negligence is one of the statutory criteria
to be considered in determ ning the anount of civil penalty that
shoul d be assessed, but it is not a condition for finding
Respondent |iable. (FOOTNOTE 3)

Citation No. 00154817

In citing a violation of 30 C.F.R [55.15-5 on April 28,
1978, the inspector stated on the citation formissued to
Respondent that sone H B. Zachry enpl oyees (connectors) were not
"tying-off" with the safety belts provided while working at the
top of free landing colums. 30 C.F.R 0[55.15-5 provides:
"Mandatory. Safety belts and |lines shall be worn when nmen work
where there is danger of falling; a second person shall tend the
lifeline when bins, tanks, or other dangerous areas are entered."



~3286

The record establishes the occurrence of a violation of 30 C.F.R
055. 15-5 as alleged. M. Mnkhouse wore a safety belt bu
failed to attach a line as required by the mandatory standard.
Testimony was offered to the effect that it was not the conmon
practice for connectors to tie-off. The plain | anguage of the
standard, however, requires that they do so.

It is probable that this violation would result in serious
injury or death to the person failing to tie-off and it did in
fact contribute to the death of M. Mnkhouse. It would normally
be expected that one person would be affected by his failure to
tie-off.

Negl i gence on the part of Respondent has not been
established; it was not shown that Respondent knew or shoul d have
known of the failure of M. Mnkhouse to tie-off as required.
Clearly, it was not established that Respondent had actua
know edge of the failure to tie-off. The area was off limts to
Respondent' s personnel, Respondent's managenent had no
supervisory authority over Zachry personnel, and Zachry had
assuned responsibility for the safety of its own enployees. The
record will not, therefore, support a finding that Respondent had
constructive know edge of the failure of M. Mnkhouse to
tie-off.

The findings with respect to the remaining statutory
criteria are as follows: the operator has no history of previous
vi ol ati ons; Respondent is a mediumsized mning operation; the
civil penalty assessed will not affect the operator's ability to
continue in business; and Respondent denonstrated good faith in
attenpting to achieve rapid conpliance after notification of the
viol ation.

In view of the above, Respondent is assessed a civil penalty
of $500 for this violation

Citation No. 00154816

In citing a violation of 30 C.F. R [150.10 on April 28,
1978, the inspector stated on the citation fornms issued to
Respondent that: Tracy Allan Monkhouse, an enpl oyee of the H B
Zachry Conpany di ed at approximately 11:05 a.m, April 26, 1978,
frominjuries suffered in an industrial accident which occurred
at that tine. The MSHA subdistrict office was notified at 11
a.m, My 27, 1978. The H B. Zachry Conpany was engaged in
pl ant construction work for the Lone Star Steel Conpany at this
pl ant. Tel ephone comuni cati on between MSHA and the nmine site was
available at the tinme of this accident. 30 C.F.R [I50.10
provi des:

I mredi ate Notification. |If an accident occurs, an
operator shall imediately contact the MSHA District or
Subdi strict O fice having jurisdiction over its mne
If an operator cannot contact the appropriate NMSHA
District or Subdistrict Ofice it shall immedi ately
contact the MSHA Headquarters O fice in Washi ngton



D.C., by tel ephone, toll free at (202) 783-5582.
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This is only a technical violation as acknow edged by the
i nspector in his statement and the record does not establish
negl i gence on the part of Lone Star for the 1-day delay by Zachry
in reporting the accident. The operator has no history of
previous violations. Respondent is a mediumsized mning
operation. The civil penalty assessed will not affect the
operator's ability to continue in business. Respondent
denonstrated good faith in attenpting to achi eve rapid conpliance
after notification of the violation.

The petition for assessnment of civil penalty also alleged a
violation of 30 CF. R [55.12-18. On this citation, the
i nspector stated: "There were several electrical disconnect
swi tches that were not |abeled to show what units they control
located in the Ore lab building.” At the outset of the hearing,
Petitioner announced that it would not have any evidence to offer
on that matter. The proceeding in regard to that citation is
accordi ngly di sm ssed.

The Federal M ne Safety and Health Revi ew Commi ssion, on
August 4, 1980, issued its decision in Secretary of Labor, M ne
Safety and Health Administration (MSHA) v. Pittsburgh & M dway
Coal M ning Conpany (P& . That case was remanded to the judge
to allow Petitioner an additional opportunity to elect the
parties against which it desired to proceed.

In view of the Conm ssion's decision, an order was issued
af fording the Secretary of Labor an opportunity determ ne whet her
to continue to prosecute the citations against Lone Star, or the
i ndependent contractor which was clainmed to have violated the
standards cited, or both.

The Secretary conplied with that order by filing a response
stating that "since this matter has already been tried and
subm tted we choose to proceed against Lone Star only."

Proposed findings of fact and concl usi ons of |aw consi stent
with this decision are rejected.

In consideration of the findings of fact and concl usi ons of
| aw contained in this decision, an assessnent of $550 is
appropriate under the criteria of section 110 of the Act.

CORDER

Respondent is ORDERED to pay Petitioner the sumof $550
within 30 days of the date of this order.

Forrest E. Stewart
Admi ni strative Law Judge

~FOOTNOTE_ONE
1 Section 110(a) of the Act reads as foll ows:

"The operator of a coal or other mne in which a violation occurs
of a mandatory health or safety standard or who viol ates any ot her



provision of this Act, shall be assessed a civil penalty by the
Secretary which penalty shall not be nmore than $10,000 for each such
violation. Each occurrence of a violation of a mandatory health or
safety standard may constitute a separate offense.

~FOOTNOTE_TWOD

" 2 The contract between Zachry and Lone Star called for Zachry to
conmply with the Cccupational Safety and Health Act of 1970, as well as
all Federal and State environnmental statutes and all regul ations issued
pursuant to such statutes. No explicit requirenent was contained in the
contract to the effect that Zachry was responsible for conpliance with
the Act and the regul ati ons i ssued pursuant thereto.

~FOOTNOTE_THREE

3 Section 110(i) of the Act provides:
"The Conmi ssion shall have authority to assess all civil penalties
provided in this Act. In assessing civil nmonetary penalties, the
Conmi ssion shall consider the operator's history of previous
vi ol ati ons, the appropriateness of such penalty to the size of the
busi ness of the operator charged, whether the operator was negligent,
the effect on the operator's ability to continue in business, the
gravity of the violation, and the denponstrated good faith of the
person charged in attenpting to achieve rapid conpliance after
notification of a violation. |In proposing civil penalties under
this Act, the Secretary may rely upon a summary review of the
i nformati on avail able to himand shall not be required to make
findi ngs of fact concerning the above factors.™



