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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. YORK 80-68-M
PETI TI ONER A.C. No. 27-00233-05001
V. Docket No. YORK 80-72-M

A.C. No. 27-00233-05002
TACEY TRANSPORT CORPORATI ON,
A. K. A TACEY TRANS. CORP. Tacey Pit and Pl ant
RESPONDENT

DECI SI ON

Appear ances: Frederick E. Dashiell, Esq., Ofice of the Solicitor,
U S. Departnment of Labor, for Petitioner Larry
Trebino, Billerica, Massachusetts, for Respondent

Bef or e: Judge Melick

These consol i dated cases are before nme upon petitions for
assessnment of civil penalties under section 110(a) of the Federal
M ne Safety and Health Act of 1977, 30 U S.C. 0801 et seq., the
"Act." A hearing on the nerits was held in Manchaster, New
Hanpshire, on Septenber 30, 1980, followi ng which I issued a
bench decision. That decision which appears below with only
nonsubstantive corrections is affirmed as ny final decision at
this tine.

The general issue in these cases is whether the Tacey
Transport Corporation (Tacey) has violated the
provi sions of the Mne Safety Act and its inplenmenting
regul ations as charged in the citations before ne and,
if so, what are the appropriate civil penalties that
shoul d be assessed.

In Docket No. YORK 80-72-M there are two citations
both charging violations of the standard at 30 CF. R 0O
56.14-1. That particular standard reads as foll ows:

Cears; sprockets; chains; drive, head, tail and
take-up pull eys; flywheels; couplings; shafts; saw
bl ades; fan inlets; and sim|ar exposed novi ng
machi ne parts, which may be contacted by persons
and which may cause injury to persons, shall be
guar ded.
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Citation No. 208691 charges that the Caterpillar
Model No. 3304 S/ N 2B-7016 Di esel Power Plant, V-belt
drive pulley and flywheel were not adequately guarded
on the work platformside. G tation No. 208692 charges
that an adequate guard was not provided forthe flat belt
drive flywheel on the Telsmth crusher

I find that the violations have been proven as charged.
The testinony of the inspector in essential respects
has not been contradicted and | find it to be credible.

At his inspection on Septenber 20, 1979, MSHA inspector
Donal d Fow er saw the flat belt drive flywheel
operating without protection. The access |adder to the
upper part of the plant passed within 1 foot of the
flywheel. It was necessary to use this | adder to start
and stop the plant. The flywheel itself was 4 feet in
di ameter and was constructed with spokes. A person
slipping on the | adder could receive serious injuries
if his leg or armpassed into the flywheel spokes.
There was al so danger to enpl oyees working on the
platformwi thin 6 inches of the flywheel. At |east
hal f of the dianeter of the flywheel was exposed at
this point.

The issue of negligence is not at all clear. Wile
the inspector thought that the condition should have been
known to the operator because it was in "plain view
the testinmony of M. Trebino; President of Tacey,

i ndi cates that the equi pment was already partially
guarded. Wiile | do not agree that those guards were
sufficient I find that the operator could have
reasonably believed that his guarding was in
conpliance. | also note that this was the first MSHA
i nspection of this operator. | have been apprised that
MSHA wi | I now, under todays practice, provide a
one-time first inspection to point out potential
hazards and violations to the operator w thout citing
or penalizing those conditions. This operator was not
af forded that opportunity and | have therefore
considered this in determning the anount of penalty.

Wth respect to the violation alleged in Citation No.
208691, again, in essential respects the inspector's
testinmony is uncontradicted. He found that the drive
pulley (the multi V-belt pulley fromwhich power is
transmtted to the plant) was exposed to people
traveling across the work access platform The drive
pul I ey pinch points were approximately 2 feet away from
and 18 inches above the platform | find that an
enpl oyee could slip into the pinch points, particularly
when st epping over the transm ssion area to gain access
to the transmssion lever. At this point the lever is
only 14 inches fromthe pinch point possibly placing
t he enpl oyee only 6 to 8 inches away. The
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danger is, of course, that an armor foot could slip into

t hat pi nchpoi nt thereby causing | oss or crushing of a |inb.

The inspector thought the operator should have seen the hazard.
However for the reasons stated with respect to the previous
violation, | also find reduced negligence here.

Citation No. 208696 in Docket No. YORK 80-68-M charges
that the 966-C Caterpillar S/N 766J4201 front-end
| oader was operating on ranps and el evat ed haul age
roads w thout adequate brakes. Inspection reveal ed that
the left rear brake "can" had been renoved and the
brake lines blocked off with a plug. The machine
operator admitted that it had been in this condition
for approxi mtely 2 weeks.

The cited standard, 30 C.F.R [156.9-3, requires
t hat powered nobil e equi prent be provided with adequate
brakes. The violation is indeed conceded by the
operator. The cited condition presented essentially
three possibilities for serious or even fatal injuries.
The front-end | oader could | ose control and turn over,
could run into a truck, or could run into pedestrians
wal ki ng near the trucks being | oaded.

There is no question but that there was a high degree
of negligence here. It took an affirmative act on the
part of the operator, or sonmeone acting on his behal f,
to insert the plug in the brake line. dearly, also,
there was gross negligence on the part of M.

Vaill oncourt, the foreman, who adm tted he had the

repl acenent brake "can" in his pick-up truck for sonme 2
to 3 weeks. He nevertheless did not bother to make the
repairs and continued to operate the machi ne know ng of
its serious defect. Vailloncourt's negligent acts as
foreman are chargeable to the operator

It is conceded by the Governnment that the cited
guardi ng conditions were corrected within the tine set
for abatenent. | therefore consider that the operator
denonstrated good faith in those two cases in
attenpting to achieve rapid conpliance after
notification of the violation. Wth respect to the
brake condition, a great deal of testinony was produced
fromthe Government regardi ng an exchange between
Trebino and Vailloncourt and between Trebino and the
i nspector regarding Trebino's ostensible reluctance to
have t he equi pnment renpoved from service. Once the
equi prent was subject to a withdrawal order and after
I nspect or Fow er explained the effect of the w thdrawal
order, however, | believe that M. Trebino did in fact
exerci se appropriate good faith abatenent in that the
equi prent was withdrawn from service and was repaired

There is no evidence that any penalties | would
assess in these cases would affect the operator's ability
to continue in business. Al though M. Trebino clains that



he is essentially
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Wi t hi

out of this mning business he neverthel ess concedes that Tacey

is a viable concern and that it has sone material in stockpile

in the area of the cited plant. He concedes that given the
opportunity for a sale it would be renoved. He has submtted

no evi dence of what financial inpact any penalties in these

cases mght have upon the ability of Tacey to continue in

busi ness. The size of the business is concededly small and

assunme that it has not increased in size since the facts that

we have avail able were obtained. Since this plant had not

been inspected before, there is of course no history of violations.

Considering all of these factors, | feel that the
follow ng penalties are appropriate. Going first of
all tothe citations in Docket No. YORK 80-72-M | feel
that a reduction fromthe penalty as originally
assessed in this case woul d be appropriate in Iight of
the findings that | have made regardi ng reduced
negl i gence. Therefore, | would assess a penalty of $20
as to Citation No. 208691, and $20 as to Citation No.
208692. In Docket No. YORK 80-68-M1 found the one
violation cited to be a major hazard and invol ved gross
negligence, | find that a penalty of $200 is
appropri ate.

ORDER
Wherefore the operator is ORDERED to pay a penalty of $245

n 30 days of the date of this decision

Gary Melick
Admi ni strative Law Judge



