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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ngs
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. VINC 75-180-P
PETI TI ONER A/ O No. 2607-89
Docket No. VINC 75-181-P
V. A/ O No. 2607-93
No. 21 M ne
OLD BEN COAL COWPANY, Docket No. VINC 75-183-P
RESPONDENT A/ O No. 2604-95
No. 24 M ne

Docket No. VINC 75-185-P
A O No. 2617-85

Docket No. VINC 75-186-P
A O No. 2617-87

No. 26 M ne

DECI SI ON

On June 10, 1976, | issued a decision in the above cases
whi ch di sposed of 47 allegations of violations of the health and
safety standards. (FOOTNOTE 1) A total penalty of $5,925 was assessed
for those violations | found to have occurred.

On Cctober 24, 1980, the Federal M ne Safety and Heal th
Revi ew Commi ssion issued a decision in which it set aside ny
ruling as to six of the notices of violation that | had vacat ed.

I will assune therefore that ny prior decision still stands
except for the six notices of violation nentioned in the
Conmmi ssion's decision. It is noted that, according to a docunent

filed with the Comm ssion on April 15, 1980, by Add Ben Coa
Conmpany, the penalties which | assessed were paid by Ad Ben as
of June 30, 1976.

The Conmission did not identify the notices by initials and
dates but inasnuch as | vacated only two notices of violation
involving 30 C F.R [075.400, the notices remanded to ne by the
Conmi ssi on nmust have been 3 MK dated January 15, 1974, and 2 MK
dat ed February 28, 1974.
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Al so, inasnmuch as | vacated four notices involving 30 CF.R 0O
75. 403, the Conm ssion nust have remanded to ne Notices of
Violation 1 MK dated February 25, 1974, 1 DLG dated Novenber 26
1973, 1 NEN dated Decenber 19, 1973, and 1 NEN dated January 10,
1974. This is also confirnmed by the Secretary's appeal brief.
Od Ben did not file a brief.

Noti ces of Violation 3 MK dated January 15, 1974, and 2 MK
dated February 28, 1974, both invol ve accumul ati ons of
conbustible material on a piece of mning equi prent. (FOOTNOTE 2)
VWiile | find only a noderate degree of hazard in the absence of
testinmony regardi ng the di mensions of the accumnul ati ons,
Respondent was nonet hel ess negligent in allow ng the
accunul ations to exist. Al of the other required criteria were
considered in the original opinion. As | read the Comm ssion's
decision | have no choice but to find that the violations did
occur and | accordingly assess a penalty of $100 for each of
t hese noti ces.

As to the other four notices of violation involved, I
vacated the notices because the band sanple nethod was used to
collect the material, which was anal yzed and found to have | ess

than the required percentage of non-conbustible material. The
Conmi ssi on has approved the band sanple nethod so the violations
were accordingly established. | find a | ow order of negligence

but the existence of hazardous conditions with respect to each
notice of violation. A penalty of $100 for each notice is
assessed.
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CORDER

I T 1S THEREFORE ORDERED t hat Respondent pay to MSHA, within
30 days, a civil penalty in the total amount of $600.

Charles C. More, Jr.
Admi ni strative Law Judge

~FOOTNOTE_ONE
1 Fourteen of these alleged violations were in Docket No.
VI NC 75-184-P whi ch was not appeal ed.

~FOOTNOTE_TWOD

2 In nmy original opinion, for some reason that | cannot
recall, | cited K & L Coal Company 6 |IBMA 130 (1976) as the basis
of mnmy decision vacating the two citations when North American
Coal Corp. 3 IBMA 93 (1974) woul d have been a nore appropriate
citation. The Conm ssion recognized that | had relied on and
foll owed North American but nevertheless stated that | erred in
doi ng so. Mbst of the judges with whom | have di scussed the
effect of the Interior Board' s decisions consider that under
Section 301 of the transfer provisions of the anmending act, the
Conmi ssi on Judges are bound to foll ow Board decisions until they
are reversed by the Conmm ssion. Under this viewit would be
error for a judge to refuse to follow a Board deci sion that he
di sagreed with. But if it is error to follow a Borad deci sion
whi ch the Conmm ssion |ater disagrees with then it would not be
error for a Conm ssion Judge to ignore a Board decision if the
Conmi ssion |later determ ned that the Board was wong. The
precedential value of a Board decision would thus depend on
whet her the judge thinks the Conm ssion will agree with the Board
decision. That anounts to Board decisions having little or no
precedential value, and | question whether that was the
Conmi ssion's intent.



