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Bef or e: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns proposals for assessnent of civil
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. [0820(a), charging the respondent with two
al | eged violations of certain nandatory safety standards found in
Part 77, Title 30, Code of Federal Regul ations. The proposals
were filed on October 28, 1978, and subsequently on June 4, 1979,
Chi ef Judge Broderick issued an order directing the respondent to
show cause why it should not be deened in default because of its
failure to answer the proposals.

By letter dated June 12, 1979, and filed June 18, 1979,
respondent filed an answer to the show cause order explaining the
ci rcunst ances concerning one of the citations (No. 141646), and
stating that it does not contest the second citation (No.

141647), and has nmade paynment to MSHA in the anmount of $72 for
this citation, the $72 being the initial assessnment nmade and
proposed by the petitioner in its pleadings.

By notice of hearing issued by ne on August 25, 1980, and
anended on Septenber 19, 1980, the parties were notified that the
matter was schedul ed for hearing in Chattanooga, Tennessee, on
Cctober 1, 1980. Petitioner appeared at the hearing but the
respondent did not. Under the circunstances,
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t he hearing proceeded wi thout the respondent and petitioner
presented testinony and evidence in support of the citations and
its proposal for assessnent of civil penalties. A bench decision
was rendered, and is herein reduced to witing pursuant to 29
C.F.R [2700.65(a).

| ssues

The principal issues presented in this proceeding are: (1)
whet her respondent has viol ated the provisions of the Act and
i npl enenting regulations as alleged in the proposals for
assessnment of civil penalties filed in this proceeding, and, if
so, (2) the appropriate civil penalties that should be assessed
agai nst the respondent for the alleged violations based upon the
criteria set forth in section 110(i) of the Act.

In determ ning the anmount of a civil penalty assessnent,
section 110 of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator charged, (3) whether the operator was negligent,
(4) the effect on the operator's ability to continue in business,
(5) the gravity of the violation, and (6) the denonstrated good
faith of the operator in attenpting to achieve rapid conpliance
after notification of the violation.

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U S.C. [0820(i).
3. Commission Rules, 29 CF.R [02700.1 et seq.
Di scussi on

| consider respondent's failure to appear at the hearing to
be a waiver of any further rights to be heard. The record
reflects that respondent received the two notices of hearing
i ssued by ne in this proceeding. Under these circunstances, |
find that respondent has been given nore than an adequate
opportunity to be heard, and | conclude that respondent has
wai ved its right to any further hearing and that the issuance of
any show cause order would be a fruitless gesture. | have
consi dered this case de novo and ny decision in this regard is
made on the basis of the evidence and testinony of record as
presented by the petitioner in support of its case at the
heari ng.

At the hearing, petitioner's counsel was unable to verify
respondent's claimthat it had paid the initial assessment of $72
for Ctation No. 141647. |In addition, counsel failed to bring
with himto the hearing any evi dence concerni ng respondent's
prior history of violations. Under the circunstances, the record
was | eft open, and petitioner was afforded an opportunity to file
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this information with ne at a later date. Subsequently, by
letter received October 22, 1980, petitoner filed a copy of an
MSHA conputer printout reflecting respondent's prior history of
paid citations. |In addition, petitioner confirnmed that the
respondent had in fact paid a civil penalty in the anount of $72
for Citation No. 0141647, and that a check in that anmount had
been received by MSHA's O fice of Assessments on June 20, 1979,
some 8 nmonths after petitioner's proposals for assessnent of
civil penalties were filed with the Conm ssion, and sone 2 nonths
prior to the initial notice of hearing was served on the parties.

Since the payment of the initial assessnment of $72 cane
after the docketing of this case by the Comm ssion, that paynent,
if in fact accepted by MSHA as paynent for Citation No. 0141647,
isin effect an offer of settlenment for payment of the ful
assessnment made by MSHA. Since petitioner was oblivious to the
fact that payment had been nade, even though it had apparently
been accepted by MSHA, testinony and evidence was taken at the
hearing with respect to the facts and circunstances surroundi ng
the violation and | assessed a civil penalty of $100 for the
vi ol ati on. However, in fairness to the respondent, since the
payment of $72 was obviously made in good faith, | will treat it
as an offer of settlement and will affirmand adopt this anount
as paynment for the citation in question, and ny tentative
deci sion made at the hearing assessing a $100 civil penalty for
this citation is rescinded.

Fi ndi ngs and Concl usi ons
Fact of Violation

Citation No. 141646, April 5, 1978, 30 CF.R [O77.400(b),
states that "The tail pulley and V-belt |ocated on the portable
crusher was not provided with a guard while crushing coal at this
installation."”

MSHA i nspector Lee Aslinger confirmed that he issued the
citation in question during the course of a regular inspection
conducted at respondent's tipple on April 5, 1978. The tai
pull ey in question was not provided with a guard and if the
pull ey belt were to break or snap, it would cause a whipping
action and possibly cause injury to persons bel ow the pulley
location (Tr. 9-12). The crusher was in operation at the tine he
observed the condition (Tr. 18), and the pulley was | ocated sone
8 to 10 feet above the ground (Tr. 19). The belt was
approximately 6 to 8 feet |long, and the crusher operator would
possibly be in the area of the unguarded pulley to oil, adjust,
or perform mai nt enance on the belt (Tr. 25).

I conclude and find that petitioner has established a
vi ol ati on of section 77.400(b) as charged in Ctation No. 141646,
and it is AFFIRVED (Tr. 39).
Gavity

I find that the violation is nonserious. The inspector



candidly admitted that the |ack of a guard was not hazardous
unl ess sonmeone was directly in the
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i Mmediate vicinity of the V-belt (Tr. 17). He also stated that
the area beneath the pulley was not an area where enpl oyees woul d
travel in the normal course of their duties (Tr. 23), and he
conceded that the probability of anyone being struck by a broken
belt was renmote (Tr. 24-25).

Negl i gence

I find that the respondent failed to exercise reasonable
care to prevent the condition cited by the inspector which
resulted in the issuance of the citation in question and that
such a failure on respondent's part constitutes ordinary
negl i gence. Inspector Aslinger testified that he had previously
advi sed the respondent about the guarding requirenments for the
pulley V-belt (Tr. 13-16).

Good Faith Conpliance

The citation was abated by renoving the crusher from n ne
property (Tr. 16-17), and | find that respondent exercised nornal
good faith conmpliance in this regard (Tr. 42).

Si ze of Business and Effect of Cvil Penalties on Respondent's
Ability to Remain in Business

Petitioner's evidence reflects that respondent's m ne
producti on was 100 tons of coal daily on one production shift and
t hat respondent enployed fromtwo to four enployees at its tipple
(Tr. 34-35, Exh. P-1). Petitioner conceded that respondent's
ti pple operation was small in size (Tr. 35), and | adopt this as
nmy finding in this case.

Since the respondent did not appear at the hearing, there is
no information that the civil penalty assessed by me in this case
wi |l adversely affect the respondent's ability to continue in
busi ness, and | conclude that it will not.

H story of Prior Violations

Respondent's prior history of violations as reflected in the
conputer printout submtted by the petitioner reflects that for
the period April 5, 1976, through April 5, 1978, respondent paid
$229 for six assessed violations. | cannot conclude that this
record is a bad one, nor can | conclude that respondent's history
of prior violations warrants any increase in the civil penalty
assessed for the violation which has been affirmed in this case.

Penal ty Assessnent

Petitioner's counsel asserted that the proposed civil
penalty advanced in this case accurately reflects and takes into
account an evaluation of all of the statutory criteria found in
section 110(i) of the Act, and that it is petitioner's position
that as a mninum the proposed assessnent of $210 shoul d be
affirmed (Tr. 43).
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| conclude that the proposed civil penalty of $210 is reasonable
for Gtation No. 141646, April 5, 1978, 30 C.F.R [O77.400(b),
and | adopt it as my civil penalty assessnent in this case.

CORDER

Respondent 1S ORDERED to pay a civil penalty in the anount
of $210 for the citation which has been affirnmed in this case,
paynment to be made within thirty (30) days of the date of this
deci si on.

Ceorge A. Koutras
Admi ni strative Law Judge



