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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. SE 79-128
PETI TI ONER A. O No. 40-02419- 03002
V. No. 1 Wartburg M ne
G & M COAL COVPANY,
RESPONDENT
DEC!I SI ON

Appear ances: CGeorge Drumming, Jr., Esq., Ofice of the Solicitor
U S. Departnment of Labor, Nashville, Tennessee,
for the petitioner Bill Marshall, pro se, Harriman
Tennessee, for the respondent

Bef or e: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns proposals for assessnent of civil
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. [0820(a), charging the respondent with two
al | eged violations of certain nandatory safety standards found in
Part 75 and Part 77, Title 30, Code of Federal Regul ations.
Respondent filed a tinmely answer and notice of contest and a
heari ng was convened at Knoxville, Tennessee, on Cctober 29,

1980. The parties waived the filing of posthearing proposed
findi ngs and concl usi ons, were afforded an opportunity to present
argunents in support of their respective positions on the record,
and agreed to a bench decision which is herein reduced to witing
as required by Conm ssion Rule 65, 29 C F.R [J2700. 65.

| ssues

The principal issues presented in this proceeding are (1)
whet her respondent has viol ated the provisions of the Act and
i npl ementing regul ations as alleged in the proposal for
assessnment of civil penalties filed in this proceeding, and, if
so, (2) the appropriate civil penalties that should be assessed
agai nst the respondent for the alleged violations based upon the
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criteria set forth in section 110(i) of the Act. Additiona

i ssues raised by the parties are identified and di sposed of in
the course of this decision

In determ ning the amount of a civil penalty assessment,
section 110(i) of the Act requires consideration of the foll ow ng
criteria: (1) the operator's history of previous violations, (2)
t he appropriateness of such penalty to the size of the business
of the operator, (3) whether the operator was negligent, (4) the
effect on the operator's ability to continue in business, (5) the
gravity of the violation, and (6) the denonstrated good faith of
the operator in attenpting to achieve rapid conpliance after
notification of the violation

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. 0801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. [1820(i).
3. Commission Rules, 29 CF.R [02700.1 et seq.

Sti pul ations
The parties agreed to the following (Tr. 7-11):

1. Respondent's No. 1 Wartburg Mne is subject to the Act,
and | have jurisdiction to hear and decide this case.

2. Respondent is a small operator who was operating the
subject mne at the tinme the citations in this case were issued.

3. Respondent's history of prior violations is not
excessi ve

4. MSHA nine inspectors Harrison R Boston and Arthur C
Grant are duly authorized representatives of the Secretary of
Labor and issued the citations in question upon inspection of
respondent's nine

Fi ndi ngs and Concl usi ons
Fact of Violations

Citation No. 140915, My 17, 1978, 30 C.F.R [O77.1301,
states as follows: "Detonators and expl osives were not stored in
magazi nes in that explosives and detonators were being stored in
the tenporary mine office.”

Section 77.1301(a) requires tht detonators and expl osives be
stored separately in magazi nes. MSHA inspector Harrison R
Boston confirnmed that he issued the citation after inspecting the
m ne and finding detonators and expl osi ves stored and stacked
together in a small building or shed approximately 10 feet by 10
feet which also served as an office. He discussed the matter
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with mne ower Bill Marshall who advised himhe would nove the
expl osives and store themas required by the standard. M.
Boston did not believe that the situation posed any inmm nent
danger and he believed that the respondent shoul d have known
about the requirenents of section 77.1301(a). He confirned that
the respondent is a small operator and that there was no

i medi ate possibility of any expl osion

M ne operator Bill Marshall testified that the expl osives
and detonators had just been delivered to the mne and placed in
the office tenporarily until he could store themproperly. He
did not believe that the standard required a magazi ne since the
m ne had not begun any coal production and he was sinply in the
process of reviewing the feasibility of starting up production

I conclude and find that the petitioner has established a
vi ol ati on by a preponderance of the evidence and the citation is
AFFI RVED

Citation No. 0743769, May 2, 1979, 30 C.F.R ([75. 200,
states that "[t]he operator's approved roof control plan was not
conplied with on 001 section in that an approved cali brated
torque wench was not provided for the roof bolting machine.”

MSHA i nspector Arthur C. Grant confirmed that he issued the
citation in question after conducting an inspection of the nine
and determ ning that a torque wench was not available to torque
the roof bolts as they were installed into the mne roof.
Respondent' s approved roof-control plan (Exh. P-4) at page 6,
par agraph 11, provides that "[a]n approved calibrated torque
wrench that will indicate the actual torque on the roof bolts by
a direct reading shall be provided on each roof bolting machine.”

M. Gant stated that he discussed the matter with M.
Marshal | and he obtained a wench and had it avail abl e the next
day. M. Gant also indicated that the roof was in good
condition and safe and he confirmed that the mne had only been
in operation for a short tinme and that all of the required roof
bolts had been installed. He also confirmed that the
roof -bol ti ng machi ne was capabl e of naking roof-bolt torque
adjustnents but that a wench was necessary to insure that proper
torque was in fact acconplished. |If this is not done, the bolts
will not hold and a roof fall could result. M. Marshal
i ndi cated that torque wenches were avail able at the m ne but
that he had theft problens and people were stealing his
equi prrent .

I conclude and find that petitioner has established a
viol ation of section 75.200 by a preponderance of the evidence.
Failure to follow the roof-control plan requirenent that a torque
wrench be provided constitutes a violation of the cited standard.
Accordingly, the citation is AFFI RVED

Si ze of Business and Effect of Assessed Penalties on
Respondent's Ability to Continue in Business



The evidence establishes that at the tinme the citations were
i ssued respondent operated a very small mning venture enpl oyi ng
three or four people
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at nost, including the mne ower, M. Bill Marshall. Petitioner
asserted that coal production was sone 6,000 tons annually, but
M. Marshall stated that at nost, production was only 4,600 tons.
In addition, the record establishes that M. Marshall is no

| onger in the mning business, that the mne is not in operation
that one of the two working sections has been permanently seal ed,
and for the approximate period from May 22, 1978, to March 1
1979, the m ne was not in production

The parties agreed that the respondent was a small operator
and that since he no longer is in business, the question of his
ability to remain in business is noot. As for respondent’'s
ability to pay the penalties assessed by ne in this case, | have
consi dered respondent's assertion that he is in debt, but absent
any docunentation on his part that he is unable to pay the
penalties assessed by nme in this matter, | cannot concl ude that
the penalties are unreasonabl e.

Good Faith Conmpliance

The record establishes that both conditions cited by the
i nspectors were abated in good faith and that respondent
exerci sed rapid conpliance in obtaining the required roof-bolt
torque wench the day after the citation issued, 1 day earlier
than the tine fixed for abatenment by the inspector. As for the
storage of explosives and detonators, Inspector Gant confirned
that they were subsequently stored in an approved storage area
and subsequently renmoved from m ne property.

Negl i gence

The inspectors testified that respondent shoul d have been
aware of the fact that the expl osives and detonators were not
properly stored in a manner as required by the cited standard,
and that respondent did not have a torque wench at the tinme the
i nspector observed the conditions cited. | conclude and find
that the violations resulted fromthe respondent's failure to
exerci se reasonable care to prevent the conditions cited and that
this constitutes ordi nary negligence.

Gavity

I conclude that the particular facts and circunstances which
prevailed at the tinme the citations issued support a finding that
both viol ati ons were nonserious, and that the inspector conceded
that this was the case. The roof conditions were good, al
required roof bolts were in place, the roof-bolting machi ne was
engi neered to pretorque the bolts as they were installed, and the
i nspector testified that he sounded and i nspected the roof and
found that it was safe.

Wth regard to the expl osives and detonators citation, the
facts establish that they were perm ssible expl osives and were
stored on the surface sone 100 feet fromthe entrance to the
underground mne, that no mning was taking place, and |nspector
Boston testified that when he first observed the
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condition cited he could find no one at the mne. He conceded
that in the circunstances presented, the probability of any
expl osion occurring was unlikely, and the evidence establishes
that the expl osives had been present for a short period of tine
and were possibly delivered to the mne the day before the
citation actually issued.

H story of Prior Violations

Respondent's history of prior violations as reflected in
MSHA' s computer printout (Exh. P-4) shows that respondent made
payment in the anount of $96 for four prior assessed violations,
none of which are repeat violations. | cannot concl ude that
respondent's history of prior violations is such as to warrant
any increase in the civil penalties assessed in this case.
Further, | have taken into consideration the testinony by
I nspector Grant that the respondent was a responsi bl e operator
who attenpted in good faith to conply with the nandatory safety
requi renents of the Act.

Penal ty Assessnent

In response to a show cause order issued by Chief Judge
Broderick on May 15, 1980, for failure to file an answer to the
petitioner's proposals for assessnent of civil penalties,
respondent stated that all assessed penalties for the period My
1978, through Decenber 1979, had been paid and that the No. 1
M ne was closed in Decenber 1979, and all nine openings were
seal ed. A copy of respondent's response was furnished to the
petitioner as part of nmy order of June 6, 1980, in which I ruled
that the response satisfied the show cause order. Since no
further information was forthcom ng regardi ng respondent's clainms
that the assessnments had been paid, the case was docketed for
heari ng.

Respondent coul d not substantiate his clains that he had
paid the initial assessnents made by MSHA for the two citations
in question, and the conputer printout reflects that they have
not been paid. However, the parties were directed to further
review their records in this regard and to file any evi dence of
paynment with nme. No such evidence has been forthcom ng

After careful review and consideration of the evidence
adduced in this proceeding, including the six statutory criteria
found in section 110(i) of the Act, and in particul ar
respondent's prior history of violations, good faith conpliance,
my gravity findings and the fact that respondent is no longer in
the m ni ng business, | conclude that the following civil penalty
assessnments are reasonabl e considering the particul ar
ci rcunst ances of this case:

Citation No. Dat e 30 CF.R Section Assessnent
140915 05/ 17/ 78 77.1301 $15
0743769 05/ 02/ 79 75. 200 10

$25
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CORDER

Respondent |'S ORDERED to pay civil penalties totaling $25
within thirty (30) days of the date of this decision for the two
citations in question, and upon receipt of paynent by MSHA, this
matter is DI SM SSED.

Ceorge A. Koutras
Admi ni strative Law Judge



