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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. WLK 79-116-P
PETI TI ONER A/ O No. 36-05593-03001-R
V. No. 7 Drift Mne
HERB CQAL COVPANY,
RESPONDENT
DEC!I SI ON

Appear ances: James H. Swain, Esq., Ofice of the Solicitor
U S. Departnent of Labor, Phil adel phia,
Pennsyl vani a, for Petitioner Warren Vogel, Esg.,
Thomas B. Rutter, Ltd., Philadel phia, Pennsylvani a,
for Respondent

Bef or e: Judge Cook
I. Procedural Background

On February 22, 1979, the Mne Safety and Health
Admi ni stration (Petitioner) filed a petition for assessnent of
civil penalty in the above-capti oned proceedi ng pursuant to
section 110(a) of the Federal Mne Safety and Health Act of 1977,
30 U.S.C 801 et seq. (1978) (1977 Mne Act). The petition
al  eges one violation of section 103(a) of the 1977 M ne Act as
set forth in a citation issued pursuant to section 104(a) of the
1977 M ne Act. An answer was filed by Herb Coal Conpany
(Respondent) on March 28, 1979.

On July 20, 1979, Respondent filed a request to stay the
proceedi ngs pending final resolution of an action pendi ng agai nst
Respondent in the Federal courts. On August 1, 1979, Petitioner
filed a notion to deny Respondent's request for stay of
proceedi ngs stating that the Federal court proceedi ngs agai nst
Respondent had been concluded. Attached thereto was a copy of an
order entered in the case of Marshall v. Herb Coal Conpany, Cvil
Action No. 79-313 (E.D. Pa., filed July 18, 1979), that
per manent |y enj oi ned Respondent:

[ FJrom denyi ng aut hori zed representatives of the
Secretary of Labor entry to, upon, or through

[ Respondent’'s] mne; fromrefusing to permt inspection
of said mne
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frominterfering with, hindering, or delaying the
Secretary, or his authorized representatives in carrying
out the provisions of the Federal Mne Safety and Health
Act of 1977 * * *,

In addition, the order denied Respondent's notion for a stay
pendi ng appeal. Accordingly, on Septenber 7, 1979, Respondent's
request for a stay was deni ed.

On March 7, 1980, a notice of hearing was issued scheduling
the case for hearing on the nmerits on May 29, 1980, in
Harrisburg, Pennsylvania. The hearing was held as schedul ed with
representatives of both parties present and partici pating.
Respondent made an oral motion to dismss at the cl ose of
Petitioner's case-in-chief. The notion was deni ed.

After the presentation of the evidence, a schedule for the
subm ssion of post-trial briefs was agreed upon. Petitioner and
Respondent filed briefs on July 17, 1980, and August 1, 1980,
respectively. Neither party filed a reply brief.

1. Violation Charged
Citation No. Dat e Section
225011 9/ 21/ 78 103(a)
I11. Wtnesses and Exhibits

A. Wtnesses

Petitioner called as its witness Federal m ne inspector
Al bert F. Zegley.

Respondent called as its witness Dale Herb, its proprietor
B. Exhibits

1. Petitioner introduced the follow ng exhibits in
evi dence:

M1 is a copy of an order entered in Marshall v. Herb Coa
Co., CGvil Action No. 79-313 (E.D. Pa., filed July 18, 1979),
granting plaintiff's notion for summary judgnent and denyi ng
defendant's notion for sunmary judgnent.

M2 is a copy of the judgnment order in Marshall v. Herb Coa
Co., No. 79-2152 (3rd Gr., filed February 22, 1980).

M3 is a copy of 104(a) Citation No. 225011, issued on
Septenmber 21, 1978, citing Respondent for a violation of section
103(a) of the 1977 M ne Act.

M4 is a copy of 104(b) Order No. 225012, issued to
Respondent for its failure to abate M 3.
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M5 is a copy of a controller information report prepared
by the Directorate of Assessnents containing information as to
Respondent' s si ze.

M6 is a computer printout prepared by the Directorate of
Assessnments |isting Respondent's history of previous violations
for the time period begi nning Septenber 29, 1976, and endi ng
Sept enber 28, 1978.

M7 is a copy of a menorandum dated April 28, 1980.

M8 is a copy of a menorandum dated August 6, 1979

2. Respondent introduced the follow ng exhibit in evidence:

R-1is a copy of Dale Herb's 1978 Federal incone tax return
I'V. [Issues

Two basic issues are involved in this civil penalty
proceeding: (1) did a violation of section 103(a) of the 1977
M ne Act occur, and (2) what anmount should be assessed as a
penalty if a violation is found to have occurred? |In determ ning
t he amount of civil penalty that should be assessed for a
violation, the law requires that six factors be considered: (1)
hi story of previous violations; (2) appropriateness of the
penalty to the size of the operator's business; (3) whether the
operator was negligent; (4) effect of the penalty on the
operator's ability to continue in business; (5) gravity of the
violation; and (6) the operator's good faith in attenpting rapid
abat ement of the violation.

V. pinion and Fi ndi ngs of Fact
A.  Stipulations

1. Herb Coal Company operates the No. 7 Drift M ne under
| ease fromthe State of Pennsylvania, Schuylkill County (Tr. 7).

2. Herb Coal Conpany and its No. 7 Drift Mne are subject
to the jurisdiction of the 1977 Mne Act (Tr. 7).

3. The Administrative Law Judge has jurisdiction over the
subject matter of, and the parties to, this proceeding (Tr. 7).

B. GCccurrence of Violation

Federal mne inspector Albert F. Zegley arrived at
Respondent's No. 7 Drift Mne at approximately 8:45 a.m on
Septenber 21, 1978, to conduct a regular health and safety
i nspection of the mine (Tr. 13-14).(FOOTNOTE 1) |Inspector
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Zegl ey apprised M. Dale Herb, Respondent's proprietor, as to the
purpose of his visit. M. Herb thereupon inquired as to whet her
I nspect or Zegley had a search warrant, and apprised the inspector
that, absent a search warrant, he would be denied entry to the
mne. Entry was denied on this basis (Tr. 14-15, 57).
Accordingly, at approximately 9:00 a.m, Inspector Zegley issued
Citation No. 225011 citing Respondent for a violation of section
103(a) of the 1977 Mne Act. The citation states that "[o]n

[ Sept enmber 21, 1978] Dal e Herb, owner and m ne foreman, refused
to allow Albert F. Zegley, an authorized representative of the
Secretary, entry into the No. 7 Drift Mne for the purpose of
conducting an inspection of the mne pursuant to section 103(a)
of the Act. M. Herb stated that the Federal inspector could not
enter his mne to conduct any inspection w thout a search
warrant. M. Herb was advised that a search warrant was not
necessary" (Exh. M3).

Section 103(a) of the 1977 Mne Act provides, in part, that:
"For the purpose of nmaking any inspection or investigation under
this Act, the Secretary, * * * with respect to fulfilling his
responsibilities under this Act, or any authorized representative
of the Secretary * * * shall have a right of entry to, upon
or through any coal or other mne."

Federal courts addressing the issue have ruled that a search
warrant is not required in order to gain entry to a mne for the
pur pose of conducting health and safety inspections pursuant to
the 1977 Mne Act. See Marshall v. Sink, 614 F.2d 37 (4th Cr.
1980); Marshall v. The Texoline Conpany, 612 F.2d 935 (5th Gir.
1980); Marshall v. Nolichuckey Sand Conpany, 606 F.2d 693 (6th
Cr. 1979), cert. denied, 100 S. C. 1835 (April 21, 1980);
Marshall v. Stoudt's Ferry Preparati on Conpany, 602 F.2d 589 (3rd
Cr. 1979), cert. denied, 100 S. C. 665 (January 7, 1980);
Marshal | v. Cedar Lake Sand & G avel Conpany, Inc., 480 F. Supp.
171 (E.D. Ws. 1979); Marshall v. Donofrio, 465 F. Supp. 838
(E.D. Pa. 1978), aff'd, 605 F.2d 1194 (3rd Cir. 1979), cert.
denied, 100 S. C. 1067 (February 19, 1980).(FOOINOTE 2) In fact,
Respondent and its "agents, servants, representatives and al
persons in active concert therewi th" have been permanently
enj oi ned "from denyi ng aut horized representatives of the
Secretary of Labor entry to, upon, or through”" its mne; "from
refusing to permt inspection of said mne;, frominterfering
wi th, hindering, or delaying the Secretary, or his authorized
representatives in carrying out the provisions of" the 1977 M ne
Act. Marshall v. Herb Coal Conpany, Civil Action No. 79-313
(E.D. Pa., filed July 18, 1979), aff'd., No. 79-2152 (3rd Gr.,
filed February 22, 1980).
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There is no dispute as to the fact that |nspector Zegley
was denied entry to Respondent's No. 7 Drift M ne on Septenber 21,
1978, for the purpose of conducting a health and safety
i nspection pursuant to the 1977 Mne Act. Accordingly, it is
found that the denial of entry, as set forth in Ctation No.
225011, occurred, and that such denial of entry was a violation
of section 103(a) of the 1977 M ne Act.

C. Negligence of the Operator

In Marshall v. Donofrio, supra, the Secretary of Labor
sought to enjoin the defendants from denying his authorized
agents access to their coal mne for the purpose of conducting
i nspections pursuant to the 1977 Mne Act. The mine involved in
the Donofrio case was an anthracite mne |ocated in Schuyl kil
County, Pennsylvania. The Court addressed two issues in
determ ni ng whether to grant the Secretary of Labor injunctive
relief: First, whether the statute covers mnes that are totally
owned and operated by the sanme persons, i.e., those mnes where
the only persons working therein are the owners thensel ves; and
second, whether warrantless inspections conducted pursuant to
section 103(a) of the 1977 M ne Act run afoul of the United
States Suprene Court's rationale in Marshall v. Barlow s, Inc.
436 U. S. 307 (1978), or the restraints inposed on the Federa
Government by the Fourth Amendnent to the United States
Constitution. The United States District Court for the Eastern
District of Pennsylvania answered the first question in the
affirmati ve, and answered the second question in the negative in
an opi nion issued on Novenber 16, 1978.

The District Court opinion reveals that on Septenber 1
1978, a hearing was conducted on the Secretary of Labor's notion
for a prelimnary injunction, with all parties represented, at
which tine the parties argued the |egal issues. Follow ng the
hearing, the Court determned that it would be inappropriate to
grant prelimnary injunctive relief. However, the parties were
able to stipulate to many of the facts at the hearing and, in
view of this, the parties were asked either to stipulate that the
heari ng be deened a final hearing on a permanent injunction, or
to file cross-notions for summary judgnment. The parties agreed
to follow the latter course. No hearing was held on the notions
for sunmary judgnent because no new contentions were raised by
the parties which were not rai sed when the notion for a
prelimnary injunction was argued.

The foregoing specifics of the Donofrio case are of
significance to the instant case only insofar as they provide a
background to study M. Herb's state of mnd on Septenber 21
1978, when he denied Inspector Zegley entry to the mne. M.
Herb, the proprietor of a small anthracite m ne(FOOTNOTE 3) in
Schuyl ki Il County, Pennsylvania, attended the Septenber 1, 1978,
hearing in



~3379

the Donofrio case. He testified that he recalled hearing the
oral argunent on whet her search warrants were required to conduct
i nspections, and recalled that M. Donofrio's position was that
warrants were required (Tr. 59). He also recalled that the U S
District Judge had denied the Secretary of Labor's notion for a
prelimnary injunction (Tr. 58), and knew, as of Septenber 21
1978, that no decision had been issued in the Donofrio case (Tr. 58).

Additionally, M. Herb's testinony makes reference to an
organi zati on anongst miners in the Pottsville, Pennsylvania, area
known as the Independent M ners and Associ ates, an organi zation
whose menbershi p consists of owner-operators of |arge and smal
m nes, nostly anthracite (Tr. 58, 60). According to M. Herb,
during the summer and early fall of 1978, discussions were held
anongst the owner-operators as to the need for search warrants.
He testified that "we" received a nmenorandumin the mail in the
formof a letter stating that it m ght be advantageous to ask the
m ne inspector for a search warrant (Tr. 58). M. Herb's
testinmony does not identify the drafters of this menorandum and
he did not know precisely why its drafters reached the concl usi on
stated therein. But it appears fromhis testinony that he
bel i eved the Donofrio case was sonehow i nvol ved (Tr. 58-59).

VWhen M. Herb stated to the inspector that he would have to
produce a search warrant prior to being granted entry to the
m ne, the inspector produced and read froma two page menorandum
addressing the Barl ow s decision, and attenpted to persuade M.
Herb that, under the Barlow s decision, a search warrant was not
required for an inspection conducted by the Mne Safety and
Heal th Administration (Tr. 14, 22-23). M. Herb again stated
that without a search warrant, the inspector would not be
permtted to enter the mne (Tr. 14).

The foregoing facts and circunstances indicate that M.
Herb' s deci sion was based upon a bona fide uncertainty as to
whet her | nspector Zegley was authorized under the | aw to conduct
an inspection of the No. 7 Drift Mne without a search warrant.
The fact that the inspector attenpted to persuade M. Herb that
the Barlow s decision did not require a warrant for a mne safety
and health inspection is not persuasive proof that the denial of
entry was acconpani ed by a cul pable state of mnd. It nust be
renenbered that M. Herb had heard a Federal Judge deny the
Secretary of Labor's notion for a prelimnary injunction in the
Donofrio case, and that M. Herb knew that no final decision had
been entered in that case.

Accordingly, it is found that Petitioner has failed to
est abl i sh operator negligence by a preponderance of the
evi dence. (FOOTNOTE 4)
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D. Gavity of the Violation

The inspector was unable to provide precise testinony as
relates to the gravity of the specific denial of entry at issue
in this case because, not having gai ned access to the m ne, he
did not know what conditions existed there (Tr. 17).

I find that the denial of entry was a serious violation of
the 1977 Mne Act. One of the principal purposes of inspections
conduct ed pursuant to the provisions of the 1977 Mne Act is to
detect violations of the nandatory health and safety standards
and order their abatenent so as to renove the associated hazards
fromthe miners' work environnent, and to determ ne whether an
i mm nent danger exists. Absent entry to the mne, these salutary
and Congressionally nmandated objectives cannot be achieved.

Accordingly, it is found that the violation was serious.
E. Good Faith in Attenpting Rapi d Abat enment

I nspector Zegley testified that M. Herb and anot her
i ndi vi dual canme out of the mine at approximately 9:40 a.m on
Septenmber 21, 1978, in order to obtain some tinber. The
i nspector asked M. Herb whether he would permt entry into the
mne, and M. Herb restated his position that entry would be
denied in the absence of a search warrant (Tr. 15). Accordingly,
at approximately 9:45 a.m, Inspector Zegley issued Oder No.
255012 pursuant to section 104(b) of the 1977 M ne Act based upon
Respondent's failure to abate the violation cited in Ctation No.
225011. The order of withdrawal states that "Dale Herb, owner
and m ne foreman, continued to deny Al bert Zegley, an authorized
representative of the Secretary, the right of entry into the No.
7 Drift Mne for the purpose of conducting an inspection of the
m ne in accordance with the requirenents of section 103(a) of the
[1977 M ne Act], on [Septenber 21, 1978], after the expiration of
the reasonable tinme allowed for M. Herb to comply” (Exh. MA4).
The inspector's testinmony reveals that a brief conversation
ensued following which M. Herb turned to his fell ow worker and
stated, "Well, | guess we are done for the day" (Tr. 15).

It appears that the above-nentioned proceeding in the United
States District Court for the Eastern District of Pennsyl vania
was initiated
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agai nst Respondent shortly after the Septenber 21, 1978, deni al

of entry. The inspector testified that he returned to the No. 7
Drift Mne on a social visit after Septenmber 21, 1978, to inquire
as to the health of the hoisting engineer's son who had been
injured in a notorcycle accident. At that time, M. Herb
apprised the inspector that he did not intend to work the m ne
until the litigation had been concluded (Tr. 50-52). However, the
testinmony of M. Herb points to only one 3-nmonth period, from
July through Septenber of 1979, during which m ning was not
conducted. Additionally, M. Herb testified that m ning was
conducted during the winter of 1979-1980, and that m ning was
bei ng conducted as of the date of the hearing (Tr. 79).

On July 18, 1979, the District Court entered the
above- nmenti oned i njunction, and denied the defendant's notion for
a stay pendi ng appeal (Exh. M1). On July 24, 1979, two Federa
m ne inspectors visited the No. 7 Drift Mne. The results of
that visit are set forth in a nmenorandum dated August 6, 1979,
from Federal mine inspector Charles C. Klinger to John B
Shut ack, District Manager for Coal Mne Safety and Health
District 1. The nmenorandum states as foll ows:

On Tuesday, July 24, 1979, Janes R Laird, coal mne
i nspection supervisor, and the witer, Charles C
Kl i nger, coal mne inspector, went to the subject mne
to make a regular Safety and Health inspection
follow ng informati on provided by Attorney Barbara
Kauf mann on July 23, 1979, concerning a Federal Court
Order enjoining said mne operator fromdenying entry
to the mine to authorized representatives of the
Secretary. Dale Herb, owner and operator of the nine
was on the surface at the m ne when we arrived there at
about 9 am W advised M. Herb of our reason for
being there. M. Herb replied that he was aware of the
court ruling and then he inforned us that he was not
wor ki ng the mne because he did not have a hoisting
engi neer and that he was there only to punp water from
the mne. He also stated that if we wanted to go into
the m ne to conduct any inspection we could do so
because he did not intend to be in contenpt; however,
i nasmuch as there was no hoi sting engi neer avail able
and the mne was not working we could not make the
i nspection. M. Herb also stated that he did not plan
to work the mine until all pending litigation with
other small operators was resol ved; however, he al so
said that if he changed his mnd and decided to start
wor ki ng agai n he woul d tel ephone the Schuyl kill Haven
of fice before doing so. W departed the m ne property
about 10:30 a.m

(Exh. M 8).
I nspector Zegley testified that the actions of M. Herb, as

set forth in the August 6, 1979, menorandum did not constitute a
denial of entry to the mne (Tr. 39).
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On February 22, 1980, the United States Court of Appeals for
the Third Grcuit affirmed the judgnent entered agai nst Respondent by
the District Court (Exh. M2). On April 28, 1980, Federal nine
i nspectors Mchael C. Scheib and Charles C. Klinger attenpted to
i nspect the No. 7 Drift Mne, but were denied entry by Ms.
Dorothy Herb, the wife of Dale Herb. The visit is described in a
menor andum dated April 28, 1980, fromthe inspectors to John B
Shut ack. The nenorandum states as fol |l ows:

On Monday April 28, 1980, as a result of Court Oder,
CGvil Action No. 79-313, we, the witers, arrived at
t he subject m ne about 9:30 a.m to conduct an
i nspection of the mine. Upon arrival, Dorothy Herb
approached the vehicle and before we had an opportunity
to get out she yelled, "Don't bother getting out; get

the hell out of here.” M. Scheib infornmed her that we
had a court order to conduct an inspection. Attenpting
to hand her a copy, she said, "I don't want that damm

paper; take it and get the hell out of here.” Scheib
then stated, "W are required to give you a copy of the
court order.” At this tine Scheib placed a copy of the
court order on the ground. She then replied (yelling),
"This is our property; don't let that damm paper |ay
there; if you don't take the damm paper, 1'Il shove it
under your door." (Meaning at Scheib's residence.)

She al so asked, "Do you have your tape recorder turned
on?" Schei b answered, "W have no need for a
recorder." She then replied, "Wll, | have mne, and
al so have a witness." However, we did not observe any
other person in the i medi ate area. She again stated
(yelling), "Now get the hell out of here and take your

damm paper with you." At this tine we departed from
the m ne property, |leaving the court order lay on the
gr ound.

Entry to this mne has been denied to MSHA personnel
si nce Septenber 21, 1978.

(Exh. M 7). (FOOTNOTE 5)

The evidence presented reveal s that Respondent was actively
litigating the warrantl ess search issue in the Federal courts
subsequent to Septenber 21, 1978. July 18, 1979, is deened the
significant date insofar as those proceedi ngs affect the issue of
good faith in the instant case because, on that date, the United
States District Court for the Eastern District of Pennsyl vania
issued its injunction and denied the notion for a stay pendi ng
appeal. On February 22, 1980, the United States Court of Appeals
for the Third Circuit affirned the judgnment. Accordingly, as of
July 18, 1979, Respondent was faced with a Federal Court order
requiring it to permt warrantless inspections of its mne
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I do not consider that the actions of the Respondent as rel ates
to the violation at issue in this case constitute a | ack of good
faith in attenpting abatenment of the violation; since the
Respondent did, as soon as the injunction was issued by the
Court, offer to permt the inspectors to carry out an inspection
Until the injunction was issued, the Respondent apparently had a
good faith belief that he had a right to object to a warrantl ess
i nspection. In this regard, it should be noted that the
observation set forth in the |last sentence of Exhibit M7 is in
error because the events of July 24, 1979, as set forth in
Exhi bit M8, did not constitute a denial of entry to the nine

The events which occurred in April of 1980, at the tine that
Ms. Herb refused to permt an inspection should actually be
treated as an event separate fromthe violation charged in this
case. In the event MSHA woul d desire to take action as to that
April 1980, incident, it could issue a separate citation

It should be kept in mind that the Respondent’'s proprietor
M. Herb, did state during the hearing in this case that he would
now admt the inspectors if they wanted to carry out an
i nspection and that he actually invited certain MSHA officials to
visit his mne in March of 1980 (Tr. 76-79).

F. History of Previous Violations

Respondent has no history of previous violations for which
assessnents have been paid between Septenber 29, 1976, and
Septenber 21, 1978 (Exh. M6). Additionally, no evidence was
presented establishing a history of previous violations for which
assessnents have been paid prior to Septenber 29, 1976.
Accordingly, it is found that Respondent has no history of
previ ous viol ations cogni zable in this proceeding. Peggs Run
Coal Conpany, Inc., 5 |BVMA 144, 148-150, 82 |.D. 445, 1975-1976
OSHD par. 20,001 (1975)

G Size of the Qperator's Business

The evidence submtted by Petitioner reveal s that Respondent
operates one mne. Respondent produced 480 tons of coal in 1977,
1,688 tons of coal in 1978, and zero tons of coal in 1979 (Exh.
M5). Accordingly, it is found that Respondent is an extrenely
smal | operator.

H Effect of a Cvil Penalty on Respondent's Ability to
Conti nue in Business

In Hall Coal Conpany, 1 IBMA 175, 79 |.D. 668, 1971-1973
OSHD par. 15,380 (1972), the Comm ssion's predecessor, the
Interior Board of Mne Operations Appeals, held that evidence
relating to the issue as to whether a civil penalty will affect
the operator's ability to remain in business is within the
operator's control, resulting in a rebuttable presunption that
the operator's ability to continue in business will not be
affected by the assessnent of a civil penalty.
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The O fice of Assessments proposed a civil penalty in the
amount of $800 for the violation. Respondent contends that a civil
penalty assessnment will affect its ability to remain in business
(Tr. 64-65; Respondent's Post-trial Brief, pp. 2, 4).

The best avail abl e evidence indicates that Respondent is a
sol e proprietorship owned by Dale Herb. Respondent placed in
evi dence a copy of M. Herb's 1978 Federal income tax return
(Exh. R1), and M. Herb's testinony reveals that he had no
occupation other than mning during the 1978 tax year. The tax
return reveal s that Respondent's gross sales for 1978 anpbunted to
$48, 756. 68. Total deductions in the anount of $45,202.66 were
clainmed, yielding a net profit in the anbunt of $3,554.02.
Accordingly, M. Herb's total incone for 1978, as reflected on
the tax return, was $3, 554. 02.

However, it is significant to note that M. Herb was in the
process of purchasing a hone of undisclosed val ue as of the date
of the hearing, but that he was not purchasing a hone during 1978
(Tr. 63-64). It appears that he owned nore than one autonobile
in 1978, and, to the best of his recollection, was paying on them
in 1978 (Tr. 65). The record does not disclose the nakes, nodels
or years of these autonobiles, or whether they were purchased new
or used. He further testified that his househol d consists of six
menbers, i.e., M. and Ms. Herb and four others (Tr. 65). There
is no indication, however, as to how many, if any, of the four
are dependent upon M. Herb for financial support.

The fact that M. Herb was purchasing a honme in 1980, but
not in 1978, strongly inplies that his financial condition
i nproved after 1978. Accordingly, it must be concluded that the
1978 tax return does not accurately reflect M. Herb's current

financial condition. Accordingly, | find that Respondent has
failed to prove that the assessnment of a civil penalty in the
amount set forth in Paragraph VIIl of this decision will affect

Respondent's ability to remain in business.
VI. Concl usions of Law

1. Herb Coal Company and its No. 7 Drift M ne have been
subject to the provisions of the 1977 Mne Act at all tinmes
rel evant to this proceedi ng.

2. Under the 1977 Mne Act, the Adm nistrative Law Judge
has jurisdiction over the subject of, and the parties to, this
pr oceedi ng.

3. Federal mine inspector Albert F. Zegley was a duly
aut hori zed representative of the Secretary of Labor at all tines
rel evant to this proceedi ng.

4. The violation charged in Gtation No. 225011 is found to
have occurred as all eged.

5. The oral determ nation made during the hearing denying
Respondent's notion to disnmss is AFFI RVED
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6. Al of the conclusions of |law set forth in Part V of this
decision are reaffirmed and incorporated herein.

VII. Proposed Findings of Fact and Concl usi ons of Law

Both parties filed post trial briefs. Such briefs, insofar
as they can be considered to have contai ned proposed findi ngs and
concl usi ons, have been considered fully, and except to the extent
that such findings and concl usi ons have been expressly or
inpliedly affirnmed in this decision, they are rejected on the
ground that they are, in whole or in part, contrary to the facts
and | aw or because they are immterial to the decision in this
case.

VIIl. Penalty Assessed

Upon consideration of the entire record in this case and the
foregoing findings of fact and conclusions of law, | find that
the assessnent of a penalty is warranted as foll ows:

Citation No. Dat e Section Penal ty
225011 9/21/78 103(a) $100
ORDER

A. The oral determ nation made during the hearing denying
Respondent's notion to disnmss is AFFI RVED

B. Respondent is ORDERED to pay a civil penalty in the
amount of $100 within 30 days of the date of this decision

John F. Cook
Admi ni strative Law Judge

~FOOTNOTE_ONE

1 In Septenber of 1978, only three individuals worked at the
mne. A paid hoisting engineer and M. Herb appear to have been
the only individuals working at the mne on a regular basis, with
M. Herb working underground and the hoisting engi neer working on
the surface. On Septenber 21, 1978, M. John Frantz, a part-tine
wor ker who recei ved no nonetary conpensation, was wor ki ng
underground with M. Herb. M. Herb and M. Frantz perfornmed
reci procal favors for each other on occasion, thus accounting for
M. Frantz's part-tine activities at the No. 7 Drift Mne (Tr.
67-68).

~FOOTNOTE_TWOD

2 Two Federal courts considering the issue have reached the
opposite conclusion. Mrshall v. Wait, No. 78-2345 (9th Cr.,
filed Septenber 29, 1980); Marshall v. Dewey, 493 F. Supp. 963
(E.D. Ws. 1980).

~FOOTNOTE_THREE



3 Neither Inspector Zegley nor M. Herb affirmatively
testified that anthracite is mned at the No. 7 Drift M ne.
However, both the tenor of the questions addressed to them and
the tenor of their responses thereto indicate that anthracite is
m ned there

~FOOTNOTE_FQOUR

4 |t appears that on Septenber 21, 1978, M. Herb expressed
his dissatisfaction with the civil penalty program (Tr. 16). M.
Herb testified that he undoubtedly told the inspector that the
fines were really hurting the small operators and that he didn't
believe it was fair for small operators to have to pay fines for
violations (Tr. 61-62). Petitioner points to these facts and
argues that the denial of entry was "based on a cal cul ated
decision that it would be cheaper to operate in violation of the
| aw because of the mandatory fines aspect of the [1977 M ne]
Act's enforcenent scheme" (Petitioner's Post-trial Brief, p. 5).
The record does not support the assertion advanced by Petitioner
It may well be that the civil penalty program|eaves a bitter
taste in the mouths of many snmall operators who perceive it as
unfair and burdensone. It cannot be said that such perceptions
woul d be at odds with human nature. But the fact renains that
Respondent has proved that M. Herb's state of mind on Septenber
21, 1978, was influenced by the controversy then surroundi ng the
warrantl ess inspection issue. Petitioner has not produced
probative evidence to counter this proof. (See also, Tr. 63.)

~FOOTNOTE_FI VE

5 For approximately 1 to 1-1/2 years prior to the hearing,
M. and Ms. Herb were the only individuals working at the m ne
M. Herb worked underground and Ms. Herb worked on the surface
as a hoist operator. (See Tr. 67.)



