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Federal M ne Safety and Heal th Revi ew Conm ssi on
O fice of Adm nistrative Law Judges

SECRETARY OF LABOR Cvil Penalty Proceedi ng
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Docket No. PENN 80-25-M
PETI TI ONER A. O No. 36-00125-05006 F
V. M ne: Keystone Portl and Cenent

Quarry and Pl ant
KEYSTONE PORTLAND CEMENT COMPANY,

RESPONDENT
DEC!I SI ON
Appear ances: James Swain, Esquire, Ofice of the Solicitor,

U S. Department of Labor, Phil adel phia, Pennsyl vania,
for Petitioner Mark S. Refow ch, Esq., Fishbone and
Ref owi ch, Easton, Pennsylvani a, for Respondent

Bef or e: Judge Edwin S. Bernstein

On March 5, 1979, Barry Ettleman, an electrician apprentice,
was el ectrocuted while working at an electrical panel at
Respondent's plant. After an investigation, Petitioner alleged
t hat Respondent viol ated the mandatory safety standard at 30
C.F.R 0[56.12-16. (FOOTNOTE 1) Respondent admitted that it violated
the standard, and stipulated to four of the six criteria to be
applied in determning the anount of a civil penalty under
Section 110(i) of the Federal Mne Safety and Health Act of 1977
(the Act). A hearing was held on Septenber 30, 1980, in
Phi | adel phi a, Pennsylvania, to determ ne the anmount of the
penalty to be assessed. (FOOINOTE 2)
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Fi ndi ngs of Fact

The parties stipulated, and | find:

1. Respondent owns and operates a cement quarry and pl ant
i n Bat h, Northanpton County, Pennsylvani a.

2. Respondent's facility conmes within the jurisdiction of
the Act, and | have jurisdiction over this proceeding.

3. Respondent violated 30 CF. R [156.12-16 in connection
with the death of Barry Ettleman on March 5, 1979.

4. Respondent is a mediumsized operator with approxi mately
328, 485 man- hours of work per year.

5. Between March 8, 1977, and March 7, 1979, Respondent was
cited for 36 violations under the Act, including one other
violation of 30 C F.R [56.12-16.

6. Respondent denonstrated good faith in abating the
vi ol ati on by stopping production for approximtely five and one
hal f hours while the relay circuit that caused M. Ettleman's
death was renoved and rew red

7. The assessnent of a civil penalty of $8,000 (the anmount
originally proposed by Petitioner), or even $10,000 (the maxi mum
penalty allowed in this type of proceeding under Section 110(a)
of the Act), will not affect Respondent's ability to remain in
busi ness.

M. Marvin H Bock, an electrical inspector for MSHA, and
Robert L. Rough, an MSHA netal - nonnetal inspector, testified for
Petitioner. Respondent did not present any witnesses on its
behal f. However, acting under the authority of Section 113(e) of
the Act (FOOTNOTE 3) and Rule 614 of the Federal Rul es of Evidence,
(FOOTNOTE 4) | called John Flenscich, an electrician and the sole
eyewitness to the fatality, to testify.
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I nspector Bock testified that he had been with MSHA for 22
nmont hs as of the date of the hearing, and that previously he spent
24 or 25 years doing electrical work for Bethl ehem M nes Corporation
He has been an electrician or electrician trainee since 1943. At
the tine of the accident, he was an inspector trainee with NMSHA
havi ng been with the agency | ess than eight nonths.

M. Bock expl ained that on March 7, 1979, he and MsSHA
i nspector Robert L. Rough visited Respondent's plant to
investigate a fatality which occurred the previous night. The
i nspectors were taken by a plant official to the site of the
pal | eti zi ng machi ne where M. Ettl eman had been el ectrocut ed.
M. Bock discovered a relay in the panel which was not shown on
the conpany's electrical diagrans and was, in his opinion, added
after the panel was installed. This was the part of the pane
whi ch el ectrocuted M. Ettleman. None of the people working at
the plant at the tine were aware of the relay's purpose. The
relay was not controlled by the cutoff switch on the side of the
panel , but by a power control |ocated two floors above. M. Bock
concl uded that the relay was not original equipnment, but may have
been added by outside contractors. This woul d have been done at
| east 12 years before the accident. The plans for the control
panel were |located in a pocket in the panel's door, but they were
old, hard to read, and did not contain any indication that the
relay existed. M. Bock thus referred to the relay as a "sneak
relay,"” one that no one was aware of.

He stated that a handl e on the cabinet doors contained a
| ock. Therefore, nobody was exposed to any danger unless he
opened the cabinet with a key.

VWhen asked if there was any way that the operator could have
or should have known of the condition, M. Bock replied: "There
is no way that it could have been known, because it wasn't on the
print. It should have been put on the print by sonebody."

Robert L. Rough, an MSHA netal - nonnet al inspector
acconpani ed M. Bock on March 7, 1979, and issued Citation No.
303262 to Respondent. (FOOTNOTE 5) M. Rough did not personally
exam ne the equi pnent, but after talking to Respondent's
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representatives, he concluded that they "weren't aware of this
sneak source. They knew [about] it when they talked to their
retired electrician.” The "retired electrician" referred to by
M. Rough was M. M chael Kapustic.

M. Rough explained that 30 C F. R [56.12-16 was viol ated
since the switch controlling the power to the relay was not
| ocked out. He added that although this is a fairly comon
violation, it often results in fatal injuries. 1t takes
approxi mately 40 volts of power to cause a man's heart to stop
the vol tage going through the relay which caused M. Ettlenman's
deat h was 440 volts.

John Fl enscich was the final wi tness, and the only one who
was present when the accident occurred. He is an "Electrician A"
who has been enpl oyed by Respondent for approximately seven
years. He described how he and M. Ettleman went to the
pal | eti zi ng machi ne's swi tchbox on the day in question to renedy
a mal function. The switchbox is |ocated about nine feet off the
ground. M. Ettleman was standing on a platform about three feet
hi gh and reaching up into the control panel while M. Flenscich
wor ked down bel ow. When M. Flenscich heard M. Ettleman scream
he knew i medi atel y what had happened. H's first inmpulse was to
turn off the power switch next to the box, but he saw that it was
already in the "off" position. Wen M. Ettleman fell away from
the box, M. Flenscich called for an anbul ance.

Concl usi ons of Law

It is not disputed that Respondent violated 30 CF. R [
56.12-16. It is also undisputed that Respondent was a
medi um si zed operator which was cited for 36 violations of the
Act during the two-year period preceding the accident. The
parties agreed that Respondent denonstrated good faith in abating
this violation, and that the assessnent of a civil penalty wll
not affect Respondent’'s ability to remain in business.

Al t hough the parties stated that MSHA initially found
Respondent to be grossly negligent in connection with the
fatality, the evidence before nme does not support such a finding.
At the hearing, counsel for MSHA stated that Respondent "shoul d
have known the condition existed in the exercise of ordinary care
* * * " Respondent conceded that it was "guilty of ordinary
negl i gence and not gross negligence.” The testinony of all the
Wi t nesses supported that conclusion. Respondent was negligent in
locating the relay in the panel where it could cause an accident,
in not designating the relay on the plans, and in not having a
cutoff switch any nearer than two building floors away.

The gravity of the violation was great, since an accident
woul d al nost certainly result in a fatality. This is despite the
fact that the switch was high off the ground and protected by
cabi net doors so only a few electrical personnel could come into
contact with it.
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Upon consideration of all the foregoing criteria, | assess a
penal ty of $4,500. ( FOOTNOTE 6)

CORDER

Respondent is ORDERED to pay $4,500 in penalties within 30
days of the date of this O der

Edwin S. Bernstein
Admi ni strative Law Judge

~FOOTNOTE_ONE
1 The standard provides:

"Electrically powered equi prent shall be deenergized
bef ore nechani cal work is done on such equi pnent. Power sw tches
shal |l be | ocked out or other neasures taken which shall prevent
t he equi pnent from bei ng energized wi thout the know edge of the
i ndi viduals working on it. Suitable warning notices shall be
posted at the power switch and signed by the individuals who are
to do the work. Such |ocks or preventive devices shall be renoved
only by the persons who installed themor by authorized
per sonnel . "

~FOOTNOTE_TWOD

2 Petitioner's Assessnment O fice proposed a penalty of
$8,000. Prior to the hearing, counsel for the parties proposed to
settle this case for $4,000. | rejected the settlenent as being
too | ow, based upon the facts presented to ne by counsel at a
pr eheari ng conference.

~FOOTNOTE_THREE

3 Section 113(e) states in part that the Conm ssion's judges
have the power to "conpel the attendance and testinony of
wi t nesses and the production of books, papers, or docunents, or
objects * * *."

~FOOTNOTE_FQOUR

4 Rule 614(a) of the Federal Rules of Evidence provides:
"The court may, on its own notion or at the suggestion of a
party, call witnesses, and all parties are entitled to
cross-exam ne witnesses thus called."” Rule 614(b) provides that
the court "may interrogate w tnesses, whether called by itself or
by a party.™

~FOOTNOTE_FI VE
5 The citation was introduced into evidence as Petitioner's
Exhibit A It reads as follows:

"The main 440 volt power and control disconnect swtch
for the palletizing machinery in the packhouse was turned off,
but not | ocked out or tagged while nmen were working in this power
and control cabinet. Subject switch was out of nen's view while
wor ki ng in the cabi net because of the open cabi net doors. There
was anot her source of 440 volt power entering the control pane
that was still energized while nmen were working on the control



panel . There were no other preventative neasures taken to
prevent this equi pnent from becom ng energi zed. The source of
this other voltage was renptely located up two (2) flights of
stairs, above the location of the panel the nmen were working at."

~FOOTNOTE_SI X

6 The assessnment of a civil penalty of $4,500 is entirely
consistent with nmy earlier refusal to approve a settlenent of
$4, 000, as recommended by the parties, or in any anmount |ess than
the original $8,000 proposal. The refusal to accept a | ower
anount was based upon the information presented to ne by counse
for the parties. Prior to hearing, Respondent's counsel stated
that a "master electrician" stood by and wat ched for about 20
mnutes until M. Ettlenman touched the relay and was
el ectrocuted. Also, at the prehearing conference, counsel failed
to indicate that none of Respondent's personnel knew of the
relay. Wen | asked counsel to otherwise justify the settlenent,
M. Refowi ch replied: "Wat can | say?"



